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ABSTRACT

How should scarce healthcare resources be distributed?
This is a contentious issue that became especially
pressing during the pandemic. It is often emphasised
that studies exploring public views about this question
provide valuable input to the issue of healthcare priority
setting. While there has been a vast number of such
studies it is rarely articulated, more specifically, what
the results from these studies would mean for the
justification of principles for priority setting. On the one
hand, it seems unreasonable that public values would
straightforwardly decide the ethical question of how
resources should be distributed. On the other hand, in a
democratic society, it seems equally unreasonable that
they would be considered irrelevant for this question.

In this paper we draw on the notion of reflective
equilibrium and discuss the relevance and roles that
empirical studies may plausibly have for justification

in priority setting ethics. We develop a framework for
analysing how different kinds of empirical results may
have different kinds of implications for justification.

INTRODUCTION

The pandemic situation put pressure on questions
about how scarce healthcare resources should be
distributed. For example, many healthcare systems
developed triage guidelines to manage shortages of
ventilators." There has also been an increased interest
among researchers to explore public views about these
questions.”™ In fact, over the last 20 years, there have
been numerous studies of public values about the
appropriate grounds for healthcare priority setting.” >
It is often assumed that such empirical studies provide
important input to the discussion about which princi-
ples should guide priority setting. However, it remains
unclear what role these studies should play, more
specifically, and more importantly, what implications
these findings would have for the justification of prin-
ciples for priority setting.

On the one hand, it seems unreasonable that public
values would be considered decisive in deciding the
ethical question of which principles should guide
priority setting. The mere fact that some views are
supported by public values does not necessarily say
anything about their moral rightness.”> The social
support for, for instance, racist or sexist policies seems
to have little (or no) relevance for the question about
to what extent such policies are morally justified. This
view lends support from philosophically principled
accounts about the distribution of goods. On the other
hand, it seems equally unreasonable that they would be
considered irrelevant in this respect. For instance, the
fact that some normative standpoints have implications

that are counterintuitive to many people may be taken
as a reason to revise these standpoints.'*” Accord-
ingly, empirical studies reasonably play some role for
the justification of principles for priority setting.' ¥

Drawing on the notion of reflective equilib-
rium?** we discuss the relevance and roles that
empirical studies may plausibly have for the justi-
fication of principles for priority setting. The aim
for this paper is to develop a framework that can
articulate these different roles in relation to empir-
ical studies of public values and make explicit how
different empirical results may have different impli-
cations for justification.

The article proceeds as follows. In section 2, we
will give some preliminaries for the project under-
taken in this paper. In section 3, we outline the bases
of reflective equilibrium as a theory about epistemic
justification of moral judgement in four steps.
Throughout the rest of the paper, we develop a
framework for analysing the relevance and different
roles that empirical studies may reasonably have
in these four steps, when applied to principles for
priority setting. More specifically, in section 4, we
introduce our framework. In section 5, we focus on
studies that are relevant to identify various kinds of
moral views. In section 6, we discuss studies that
are relevant to identify moral principles. In section
7, we discuss a number of studies that are relevant
to identify how the so-called equilibrium process
unfolds. In section 8, we discuss studies that are
relevant when the process of moral reasoning goes
from the individual to the collective level. In section
9, we sum up and conclude.

PRELIMINARIES

Healthcare priority setting is an essentially
interdisciplinary field of inquiry. While several
scholars in the field have been working on mid-
level moral principles to answer how resources
should be allocated, others have been conducting
empirical research on public views about this
question. We focus on the ways in which this
field of empirical research may be relevant for
the justification of mid-level moral principles
guiding priority setting.

Furthermore, we will assume that the following
discussion takes place in a publicly-funded health-
care system and that the argument applies to priority
setting on a group as well as an individual level.

iSee also Savulescu et al (pp. 654-656)* about problems
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Mid-level moral principles

Ethical principles are characterised at both high-level and mid-
level.”” %% High-level ethical principles such as utilitarianism or
deontological views aim to provide general answers regarding
what should be done and why. But to formulate mid-level
ethical principles rather rests on the assumption that it is useful
and reasonable that decisions are guided by principles that are
applicable in specific areas, in this case allocation of healthcare
resources. To characterise such mid-level principles is not to copy
high-level theories and paste them into just any context. High-
level theories are rather part of one’s toolbox in that project.
To develop such principles on a mid-level, involves normative
judgements regarding priority setting which, implicitly or explic-
itly, are based on ethical theory.

Content and process studies

We focus on the empirical field aiming to explore public values
on priority setting. The terminology is notoriously ambiguous in
this field, for example, the terms ‘public values’, ‘public views’,
‘societal preferences’, ‘social values’ and ‘public attitudes’ are
used to denote the data collected in these studies. We shall,
following Baker et al,’ use ‘public values’ to refer to values held
by an individual or group, more specifically, the values stated
by informants in the empirical studies cited in this paper. While
there are several such studies exploring values held by different
stakeholders, for example, caregivers and patients, we primarily
focus on the views held by the public.*~"*

While these studies primarily are concerned with the content of
public values, we shall also draw on a closely related field about
the process according to which people arrive at their moral judge-
ments.*™* The latter should not be confused with procedural justice
which is concerned with the process according to which decision-
makers arrive at a certain decision regarding distribution. Rather, we
are concerned with the process of moral reasoning and how one,
according to this process, arrives at moral judgements. Accordingly,
we will use a diverse set of empirical studies to illustrate this process.t
Some of these studies may come to be overturned by future research
as is characteristic of the scientific process. Rather than overturning
this model of moral justification, this would further emphasise the
importance of taking empirical work seriously when striving for
moral justification.

In section 4 and onwards, we discuss the ways in which empir-
ical research of these kinds may be relevant for the justification
of mid-level moral principles. Before we turn to the discussion of
relevance, we shall spell out the basis of the Rawlsian framework
reflective equilibrium in the next section.

THE NOTION OF REFLECTIVE EQUILIBRIUM

Reflective equilibrium is primarily a theory about what
makes moral judgements epistemically justified; however,
it is often related to as a method for moral reasoning.'
24-28 4142 Moreover, it is sometimes used to denote the goal
or endpoint of such a process, namely where moral judge-
ments cohere (and then, supposedly, are justified). Since it
is doubtful that one ever reaches such an ideal state, as also

"While the present paper focuses on studies of the ‘content’ and ‘process’
about moral judgement we remain open to the idea that there may be
a broader set of empirical studies of potential relevance for our discus-
sion. For example, empirical studies about the nature of principles and
judgements.

iiln spelling out the basis of reflective equilibrium here we are relying
quite heavily on the outline of that theory in Gustavsson.*

acknowledged by Rawls,” it is more appropriate to think
about the goal of the process of moral reasoning as arriving
at ‘resting points’ rather than ‘end-points’. In the following,
we shall primarily relate to reflective equilibrium as a theory
about epistemic justification of the moral judgements in a
given resting point. That being said, any such theory will be
closely related to the method of moral reasoning according
to which one arrives at that resting point.

The process of reflective equilibrium is a working back
and forth between: (a) one’s considered moral judgements
about particular cases, and (b) ethical principles. In the
following, we shall illustrate the process by dividing it into
four separate steps. We primarily structure the process in
these separate steps for clarificatory reasons, in practice the
steps will often interplay.

Identifying and filtering judgements—first step

The first step may be described in the words of Tersman®’: it ...
begins with filtering one’s moral views so that one is left only with
those qualifying as considered judgements...” (p. 47)." For a judge-
ment to qualify as a considered, rather than a raw unreflected moral
judgement, it should meet a number of requirements. It should be
of the kind in which one has strong faith, that one has the relevant
information about and it should not be best explained by one’s self-
interest or prejudices (more on such filtering below).

Formulating principles—second step

The second step is to formulate ethical principles that can account
for the considered judgements. These principles may vary in
their degree of specificity,”® they may be of the general kind
such as ‘euthanasia is wrong’ or more specified such as ‘eutha-
nasia is wrong when offered to patients who are not terminally
ill’. Note that the considered moral judgements may also vary
in their degree of specificity. Accordingly, there is no clear-cut
line between what qualifies as a considered moral judgement and
what qualifies as an ethical principle.

Working back and forth—third step
The third step involves a working back and forth, some-
times modifying the considered judgements and sometimes
modifying the ethical principles, evaluating and revising
each category on the basis of the other. It is important to
stress that both categories are always revisable in the sense
that neither considered judgements nor ethical principles are
immune to revision. The process strives towards coherence,
and at any given resting point, the judgements within a given
set are epistemologically justified in virtue of them being
coherent. This makes reflective equilibrium a coherentist
view of epistemological justification of moral judgements.*’
Adherents of coherence theory tend to agree that logical consis-
tency among a set of judgements is a necessary but not sufficient
condition for coherence. To increase the justificatory force of a set,
one should also strive to ensure that members of a set are mutually

VSee also Scanlon*? who sketches the process in much the same way. As
far as we can see there is no reason why one cannot, first, start the process
with an ethical principle and, second, revise the principle in a way that
makes it account for considered judgements. As we understand Tersman
as well as Scanlon this is just how the process normally goes in practice,
something strikes one as morally wrong and then one tries to account
for why this may be so. Furthermore, Tersman describes moral judge-
ments as beliefs which seems to presuppose a cognitivist (as opposed to
non-cognitivist) view on the nature of moral judgements. In this paper
we prefer to leave open the question whether moral judgements are best
understood in terms of beliefs or some expressivist account.
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Table 1 The relevance and roles of empirical studies

The content of normative judgement

The process of arriving at normative judgement

Identifying and filtering judgements Identify considered judgements.

Formulating principles Identify ethical principles.
The equilibrium process

Social equilibrium Identify socially acceptable principles.

supportive and explanatory.”*?® Since such support and explanatory
power reasonably come in matters of degree it seems right to assume
that it is not the case that some moral judgements are justified and
some are not; rather, moral justification is a matter of degree, see
also Tersman.”’

There is a general tendency among coherence theorists to believe
that large justificatory circles are better than small ones. In relation
to moral reasoning this is often referred to as wide (as opposed to a
narrow) reflective equilibrium.**?* At the individual level there are
at least two ways in which one may extend this process to increase
the justificatory weight of the resting point.*

First, one may strive towards an extension of the content.
This involves what Daniels refers to as background theories.
According to Daniels®® reflective equilibrium: °...is an attempt
to produce coherence in an ordered triple of sets of beliefs held
by a particular person, namely, (a) a set of considered moral
judgements, (b) a set of moral principles and (c) a set of relevant
background theories’ (p. 258). Hence, a process involving (a)
and (b) would be a narrow reflective equilibrium while including
(c) would be a wide reflective equilibrium, on this view. One
may ask what work (c) is supposed to do here. Daniels** says
that ‘[t]he background theories in (c) should show that the moral
principles in (b) are more acceptable than alternative principles
on grounds to some degree independent of (b)’s match with rele-
vant considered moral judgements in (a)’ (p. 259). For example,
as we shall discuss below, Rawls’s theory of stability assumes
a particular theory of our psychology which implies that only
moral principles that are consistent with our tendency to reci-
procity can be correct."

Second, one may strive towards an extension of the process
in terms of alternative views. The more alternative views one
considers, before one arrives at a given resting point, the more
justificatory force that resting point has. This means that a posi-
tion should be tested against other relevant moral positions.
Note that this extension does not refer to what is included in
a given resting point but to the process according to which one
arrives at the resting point.

There is a further way in which reflective equilibrium can be
expanded. However, this third way is wide in a somewhat different
sense than the two outlined above, namely that it involves more than
one individual. Accordingly, reflective equilibrium can be thought of
as both an individual and a collective approach to moral judgement.
We discuss this extension as a fourth step below.

Social equilibrium—fourth step

The fourth step takes place on a public level. The goal
with this step is to achieve coherence between the judge-
ments held as justified by the different people in a society.
For instance, there needs to be some agreement in a society

"Precisely which of the extensions discussed below that Rawls himself
would endorse carries little importance for present purposes. For a
discussion on this issue see Daniels and Tersman.** %

¥iSee also Tersman (pp. 56-68)* for an illuminating example of a back-
ground theory.

Identify how we evaluate judgements and principles.

Identify if, and if so how, and with what our considered judgements vary.
Identify our responses to principles.
Identify methods, alternatives and mistakes of reasoning.

Identify the preconditions for social agreements.

of principles of justice. Rawls characterises this as wide
and general reflective equilibrium.*® This is a goal that is
achieved by collective deliberation. In a just society citizens
must be able to voluntarily agree to the principles that orga-
nise their cooperation. How can a group come to a shared
agreement on such norms? We extend justification by talking
to more people, and, in particular, by more people sharing
our judgements for justifiable reasons.

A MODEL OF REFLECTIVE EQUILIBRIUM AND EMPIRICAL
STUDIES

As outlined above, there are four steps of reflective equilibrium:
(1) identifying and filtering moral judgements, (2) formulating
principles, (3) working back and forth between (1) and (2) and
(4) from the individual to the social. There are several important
upshots for empirical studies of moral judgements and their
implications for the justification of mid-level moral principles.
As reflective equilibrium is a process that aims to reach justifi-
cation for the content of normative judgements we will, in the
following, discuss these implications and focus the discussion on
these two aspects of the empirical study of moral judgement.
The distinction between the content of moral judgements and
the process according to which people arrive at those judgements
with the four steps of reflective equilibrium, give us a matrix of
eight positions (table 1). The table is supposed to give the reader
an idea about how the discussion in the subsequent sections will
unfold. The matrix exemplifies the kinds of empirical issues that
are relevant for reflective equilibrium, and consequently for the
processes of arriving at justified principles for priority setting. In
the following sections, we will outline the content and reasoning
behind these examples.

IDENTIFYING AND FILTERING JUDGMENTS—FIRST STEP
Identifying judgements

Chan et al* surveyed a sample of the UK public regarding which
features they thought were morally relevant for ventilator triage.
Informants were asked what relevance they ascribed to 30
different features for triage. For example, age, recovery pros-
pect, societal contribution, gender, career, infection responsi-
bility, economic status and criminal history. The study contains
a sophisticated analysis of the strength of people’s views about
these features. However, the extent to which the views collected
were considered rather than non-considered in the Rawlsian
sense is not clear. At least, no measures to collect the former
rather than the latter were undertaken. To what extent such
filtering is possible may, of course, be discussed. The working
hypothesis for this paper is that moral judgements may be more
or less considered. Traditionally, the filtering of moral views has
often been thought of as being concerned with the views of the
armchair philosopher. However, empirical studies may also be
designed to uncover informants’ considered (rather than non-
considered) judgements. There are several procedures that can

Gustavsson E, Lindblom L. J Med Ethics 2023;0:1-8. doi:10.1136/jme-2022-108702
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be undertaken to strive for this purpose. In the following we
discuss examples of such procedures.

Filtering judgements a la Anderson: the circumstances of
reasoning

For judgements to qualify as considered judgements, they should
not be best explained by one’s prejudices or by self-interest. One
strategy to avoid such biases is discussed by Anderson®*:

‘We can empirically investigate whether certain biases—
thought tendencies that we have reason to reject for purposes
of adjudicating moral differences—have distorted our moral
thinking. Such investigation may also discover methods for
blocking or counteracting these biases. Implementation of
these methods may then yield different beliefs, which are
more trustworthy for avoiding the biases in question’ (p.
23).

Anderson uses historical case studies regarding the aboli-
tion of slavery to investigate the issue of moral deliberation.
In particular, she shows how avoiding biases is very diffi-
cult if the process of justification is conducted without input
from different social perspectives. Whereas she investigates
moral progress regarding slavery in particular, we apply her
ideas in a more general way to allow them to be applied to
priority setting ethics.

For example, some socioeconomic groups are more powerful
than others. Against the background of Anderson’s ideas,
researchers can avoid biases in moral judgement by using
methods that inform the powerful groups about the needs and
interests of the less powerful groups. This may be a way to avoid
moral judgements that are best explained by self-interest and
prejudice. Furthermore, Anderson’s ideas seem to have a more
simple and straightforward implication, namely that researchers
should strive towards including informants in their studies being
from different socioeconomic groups. That is, securing input
from different social perspectives.

Filtering judgements a la Fishkin

One concrete method for collecting considered judgements is
through deliberative opinion polls. Fishkin®® takes deliberative
opinion polls to be designed to answer the question of ‘[w]hat
would the public think if its members were effectively motivated
to become more thoughtful and informed?” (p. 161. italics in
original). He sets out to solve three problems with standard
polling: (a) the public may not be informed, (b) the public may
not be clear on the relation between different judgements and
(c) the public may not be motivated to form judgements on the
topic asked about.

With regard to priority setting, the public may, for example,
be uninformed about the size of the healthcare budget or the
costs and benefits of different interventions. The public may
also not be aware of, or considerate about, the alternative use
of resources. That is, when health intervention A is publicly
funded this implies that intervention B cannot be funded. More-
over, people may have no real views on a topic but still express
judgements on that topic. There are cases where large parts of
the public have expressed support or resistance to policies that
do not exist and for some issues the distribution of views is best
explained by random variation.*® This is not to say that people
are incapable to form considered judgements but rather shows
that some preconditions must be in place for the development of
considered judgements.

During deliberative opinion polls the participants gather
for a long weekend of deliberation on some policy issue.
Before the meeting, they are surveyed on their views and

then briefed on the topic they are to discuss. This briefing
includes arguments for and against the competing policy
suggestions. During the weekend of deliberation, the
participants are assigned randomly to small groups that
are led by moderators tasked to guide the debate on the
issues. After the weekend the participants again fill out the
initial survey. The result of this process of proper delib-
eration based on the facts of the matter is that people’s
judgements change. In particular, they get more informed,
more capable of applying ideological frameworks and their
views stop fluctuating at random.*® People form consid-
ered judgements. However, although deliberative opinion
polls can help with making judgements more considered,
there are other challenges with such polls. For example,
there may be a selection problem because of small numbers
which may give rise to bias and there may be only specific
groups in society that can spare a ‘long weekend’ for delib-
erating policy issues.

The role of empirical studies

Structuring empirical studies against the background of
these considerations may avoid the biases of prejudice and
self-interest which allow researchers to come one step closer
to considered judgements. Of course, these efforts may be
done to different degrees which, in turn, reasonably result
in different degrees to which studies can capture consid-
ered rather than non-considered judgements. As have been
argued by Kahane,* to the extent public values are consid-
ered (rather than non-considered) there are no reasons to
ascribe more (or less) weight to public values as compared
with armchair intuition. Savulescu et al** argue in a similar
vein when sketching their proposal about how empirical
studies of public values are relevant for moral justification.
However, they say something stronger, namely that ‘...moral
intuitions...can confer justification on moral views and,
by extension, on policies that implement those views—if
these intuitions meet certain conditions...” (italics in orig-
inal, p. 656). At a general level, their view accords with the
approach to reflective equilibrium proposed in this article.
However, they seem to rely on a distinction which cannot
be formulated within our approach, namely that there are
two distinct sources of moral justification: moral theory and
attendant armchair intuitions on one side, and public values
on the other. In the framework that we propose, moral justi-
fication comes from reflective equilibrium and the input to
that process is, and should be, both moral theory and public
values. Furthermore, Savulescu et al primarily focus on the
importance of collecting the public’s considered rather than
non-considered judgements, and what weight such judge-
ments should have compared with armchair considered
judgements. The framework that we propose also accounts
for the extent to which judgements are considered but it also
shows that there are several other ways in which empirical
studies of public values can be relevant to moral justifica-
tion. This approach will be further clarified in the coming
sections.

FORMULATING PRINCIPLES—SECOND STEP

The next step of reflective equilibrium is to formulate principles
that can account for considered judgements. This is also a stage
where empirical studies are important.
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The example of Otsuka and Voorhoeve: how to choose among
principles
Consider the following case. Otsuka and Voorhoeve® draw on
empirical studies when sketching an argument for egalitarianism
rather than prioritarianism when it comes to principles about
distributive justice." The argument targets the moral motivation
for why it matters more to benefit the worse off. According to
egalitarianism, it is bad in itself if someone is worse off than
someone else. This makes egalitarianism a comparative view
about justice. According to prioritarianism, it matters more to
benefit a person the worse off that person is. This means that
prioritarianism is concerned with people’s absolute levels of
welfare.** 4

Otsuka and Voorhoeve™® refer to several empirical studies® '
and adopt a health description in terms of mobility™: (1) full
health, (2) slightly impaired, (3) severely impaired and (4) very
severely impaired. They point out that respondents express
different importance to people being worse off dependent on
whether there are other people to be helped. Consider the
following two cases.

Intrapersonal case: Jack learns that he has a 50% chance to develop
either a condition A which would make him slightly impaired and
a 50% chance to develop a condition B which would make him
very severely impaired. There are preventative pharmaceuticals for
both A and B, but they must be taken before Jack knows if he in
fact will develop A or B, he cannot take both, and the drug for A is
ineffective to B and vice versa. If Jack is given the drug targeting A
and in fact develops A he will be in a state of full health. However,
if he is given the drug targeting A and in fact develops B he will be
very severely impaired. If Jack is given the drug targeting B and
in fact develops B he will avoid very severe impairment but be
severely impaired. However, if he is given the drug targeting B and
in fact develops A he will be slightly impaired.

Interpersonal case: There is an even number of healthy people.
Half of these people will develop A which makes them slightly
impaired, and the other half will develop B which makes them very
severely impaired. In this case the respondent is told that he or she
knows which individuals will develop which condition. However,
only the individuals in one of the two groups can be provided with
their drug. Therefore, a choice needs to be made.

The studies to which Otsuka and Voorhoeve refer suggest that
in the intrapersonal case respondents are indifferent to whether
Jack is given the drug that targets A or the drug that targets B.
However, in the interpersonal case they are not, rather there is
a strong tendency to prefer treating the group in which individ-
uals will develop B rather than the group that will develop A.
Accordingly, there seems to be a shift in moral judgement when
we move from the intrapersonal case to the interpersonal case.
Otsuka and Voorhoeve conclude that the relevant considered
judgement therefore is that what matters morally is that some
are worse off than others (comparative claim) and argue that
since prioritarianism cannot account for this shift and egalitar-
ianism can this provides an argument for the latter rather than
the former." This indicates how empirical research can help us

YiFor a comprehensive discussion about their argument see study by
Bognar.'®

viiBognar!® argues that the shift in judgement is not due to actual differ-
ences in people’s moral judgements but rather a difference in how
people’s preferences were measured in these studies. However, in the
present paper the Otsuka and Voorhoeve argument is used as a mere
illustration on how empirical studies may be used in moral reasoning.
Therefore, to what extent Bognar is right in his critic carries little impor-
tance for this paper.

formulate the principle that best accounts for the considered
judgement.

Identifying responses: how we react to principles

At this stage, empirical information regarding our reasoning
about principles and the circumstances under which we
accept principles may also become important. This makes
research on reciprocity, such as the experiments conducted
by Fehr and Schmidt,’” Konow*® and Cappelen et al**?’
important for the question of the acceptability of principles.
Their results indicate that we tend to act in a manner consis-
tent with a principle of fairness which includes a concern for
reciprocity. Theories in this field tend to be formulated in
the terminology of economic theory. Such theories, then, say
that an individual’s utility function has a form that implies
that the utility an individual gets from some resource is a
function of both the value afforded by this resource to the
individual and of the distribution of the resource. There
is disutility in non-reciprocal distributions and hence both
from getting less and more than what would be reciprocal.
The utility that a person would get out of a specific alloca-
tion in, say, the ultimatum game will be a function of how
much he or she receives of what he or she finds valuable and
how much the actual allocation diverges from the person’s
ideal allocation, which may take both equality and respon-
sibility into account. To maximise utility, it is therefore not
enough to gain as much advantage as possible, fairness is
also important.

This indicates that empirical work on principles is relevant for
the acceptability of normative principles. Formulating principles
that are unlikely to be accepted in practice are unlikely to be the
result of a reflective equilibrium.

GOING BACK AND FORTH—THIRD STEP

Evaluating categories

One sense in which categories are already evaluated in step 2
was illustrated by Otsuka and Voorhoeve’s argument above.
Here empirical studies provided the process of reflective equilib-
rium with moral judgements about particular cases that may, in
a second step, be accounted for by formulating moral principles.
An underlying idea here is that the plausibility of a given moral
principle can be assessed based on the extent to which this prin-
ciple can account for a considered moral judgement.

Consider next Daniels’* account of wide reflective equilib-
rium according to which it concerns the aim of producing an
order triplet of considered judgements, moral principles and
background theories. If this is true, however, a resting point will
not only express moral principles and judgements, but also back-
ground theories. In turn, this means that just looking at public
values about some particular case risks being misleading if the
results are used in a situation where the background theories
do not hold. For instance, if we take moral principles from a
context where the facts make a case for holding people respon-
sible (eg, well informed and competent patients involved in
shared decision-making)*® and use them in another context
where the facts do not allow holding people responsible (eg,
priorities regarding healthcare for young children) then we will
use empirically informed principles that do not apply to the case
at hand. Accordingly, a given background theory must be consid-
ered in a context where that background theory holds in order
to be relevant for justification.

Dworkin’s*® theory of interpretation and normative delib-
eration could also serve as an example here. For Dworkin,
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Table 2  The relevance and roles of empirical studies—summing up

The content of normative The process of arriving at

judgement normative judgement
Identifying and filtering Chan et al* Anderson* 3
judgements Grover et al* Fishkin®®

Stafinski et
Formulating principles Shah® Fehr and Schmidt*’

Nord et a/™* '® Konow*

I34 35

Otsuka and Voorhoeve™ Cappelen et a

Svantesson et al** Dworkin®®  Kahneman®
2543

The equilibrium process

Social equilibrium Rawls Acemoglu and Robinson®'

Munthe et al°

deliberation concerns developing the best possible interpre-
tation of, for example, an institution. To proceed with such a
project, clear information regarding the history, function and
practices of an institution is necessary. To know such things, we
need to know how people understand and evaluate the insti-
tution at hand. An interpretation that did not take such things
into account would be impoverished and probably misleading.
Studies in the healthcare context can shed light on this part
of the reflective equilibrium process. For example, Svantesson
et al® use reflective equilibrium as a method for approaching
moral issues in referrals to the intensive care unit. By conducting
semi-structured interviews with clinicians and family members,
they find that evaluating potential principles in a structured
way can facilitate agreement on principles and that the process
also brings to the fore relevant implications for how to organise
healthcare provision. Empirical information about how people
evaluate the institutions that deliver healthcare can enrich the
process of reflective equilibrium striving towards justified prin-
ciples for priority setting.

Methods, alternatives, mistakes: how we go back and forth

In general, the process of reflective equilibrium consists in going
back and forth between particular judgements and principles.
This process will turn on how we evaluate reasons for different
views. This means that aspects of our reasoning abilities will
be relevant at this stage. As we have seen, it is quite a complex
undertaking to strive towards a reflective equilibrium including
weighing and making trade-offs between different values. This
is a process that may go wrong if we make mistakes in terms of
reasoning of the kind outlined by Kahneman.*” For example, if
we are prone to confirmation bias—the fallacy of only looking
for evidence that supports our prior belief and discounting
evidence that supports other views—this clearly undermines
the pursuit of a well-reasoned reflective equilibrium. Another
tendency to which we seem to be prone, and that has particular
salience when it comes to the evaluation of priorities is known
as the endowment effect. This effect explains why people would
evaluate the same thing differently based on whether it is in
their possession or not. To give an example, the exact same
coffee mug may be valued to, for instance, US$15 by a person
when not owning it, but at US$20 if he or she owns it. That is,
evaluation varies not only with the thing being evaluated but
also with ownership. This seems a fallacy, at least in the context
of priority setting. Understanding when deliberation may go
wrong and under what circumstances it succeeds will improve
the process of reflective equilibrium. This implies that empir-
ical results regarding how we reason will be relevant to moral
justification.

Alternative views

The argument for widening reflective equilibrium in terms
of alternative views is that the more relevant such views one
considers the more justificatory force a given resting point has.
Rawls suggests that since moral philosophers cannot, for prac-
tical reasons, take all moral views into account, they must settle
with the second-best option which is to ‘...characterize the struc-
tures of the predominant conceptions familiar to us from the
philosophical tradition, and to work out the further refinements
of these that strike us as most promising’ (Rawls, p. 8).° Rawls
mentions rather than argues for this source of alternative views.
It may, after all, seem quite reasonable since philosophical writ-
ings are sources where moral ideas are (ideally) well developed
and clearly expressed.

A further source of alternative views may be empirical studies
of public values. Studies of people’s moral views may provide the
process of reflective equilibrium with alternative views which, in
turn, may increase the justificatory force of a given resting point.
If the role of these studies is to provide reflective equilibrium
with alternative views, there seems to be clear implications for
how these empirical studies should be designed. For example,
questionnaire studies with predefined moral views, such as study
by Chan et al,> would not do the work required. The aim of
such studies would be to provide alternative views that would
‘surprise’ the ethical analysis with views that may not come up
in the armchair. Therefore, studies with more qualitative designs
such as interviews or focus group studies are more promising to
provide alternative views.™

EXPANDING THE PROCESS FROM THE INDIVIDUAL TO THE
SOCIAL—FOURTH STEP

Public values as a tiebreaker

Consider a situation in priority setting where there is a tie
between two allocations: A and B. It is a tie in the sense that
there are no substantive reasons to choose A over B (or vice
versa) and one cannot choose both. However, a decision needs
to be made. One possibility is to break this tie by flipping a coin
but one may argue that such ties should be broken by appealing
to public values. This would be an alternative way to address
the question of applying empirical studies to the justification
in priority setting: in a case when there are no substantive
reasons for choosing A rather than B (or vice versa) but there
are public values in favour of A then A should be chosen. We
believe that there are at least two reasons to be cautious about
using public values to break ties in this way. First, if the inter-
pretation between the reflective equilibrium process and public
values sketched in this paper is correct, then public values will
already have played a role in coming to the moral draw at hand.
Using them again as a tiebreaker would risk double counting
public values. Second, and more importantly, adherents of this
position need to explain why it matters that one allocation is in
line with public values. A tempting answer may be to refer to
the value of democracy—it is valuable if social institutions are
governed by the will of the people affected by these institutions,
or something to this effect. While democracy may, indeed, be
an important value one may ask why the value of democracy
should be ascribed the modest role of a tiebreaker. We believe
that there is something else lurking in the background when the
tiebreaker argument is appealed to, namely that democracy does
have a central role here but a more complex role than suggested
by the tiebreaker argument. There are at least two ways that

XFor examples of such studies see study by Stafinski.’
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public values can serve as important factors on this social and
democratic level which we will discuss below.

The preconditions for social agreements: the case of stability
Finally, let us turn to the side of reasoning and the psycholog-
ical aspects of social agreements. Here Rawls may serve as an
example. His notion of wide general equilibrium rests on the
assumption that citizens can be and are both reasonable and
rational. Roughly, a person is reasonable if she can accept coop-
eration on fair terms and she is rational if she takes efficient
measures to reach her goals. If this account of human psychology
is correct and a precondition for social equilibrium, then empir-
ical research on whether presumptive public values are consis-
tent with peoples’ rationality and reasonableness will provide
indispensable information for coming to an agreement on
principles for priority setting. Furthermore, a somewhat over-
looked notion in the contemporary discussion about justice, is
what Rawls refers to as stability. According to Rawls, a plau-
sible principle of justice should satisfy a condition of stability
which means that such a principle should be able to generate its
own voluntary support over time. For instance, Rawls argued
that considerations of stability provide one reason for why his
theory of justice is more plausible than utilitarianism (Rawls, p.
126-130).%

To the extent stability is a plausible condition of adequacy for
principles of distributive justice, it will still be one aspect of such
principles which must be weighed against other considerations
about these principles. The same goes for principles for priority
setting. A promising way to include considerations of stability in
priority setting ethics would be to build on the work by Munthe
et al.’® Their argument is that established principles for priority
setting should be complemented with a sustainability principle
that takes into account a healthcare system’s ability to continue
to function over time without loss of value. Whereas Munthe et
al discuss examples such as antibiotic resistance and drug short-
ages we believe that a stability component in a sustainability
principle would be about a different set of resources. A prin-
ciple that is not sufficiently widely accepted for generating its
own voluntary support over time would fail to be recognised as
legitimate by (a) citizens and thereby decrease their willingness
to contribute to healthcare in the form of tax and (b) healthcare
professionals and thereby decrease their willingness to work in
healthcare. Accordingly, if principles for priority setting are not
tempered by considerations of stability healthcare systems are
less likely to continue to function well over time as they risk a
lack of monetary resources as well as healthcare professionals.
Considerations about stability seem to create a new role for
empirical studies of public values, namely that these studies seem
to be of utmost importance for judging to what extent a given
mid-level principle for priority setting satisfies the condition of
stability.

Identifying socially acceptable principles: general reflective
equilibrium

Going beyond individual justification, we come to what Rawls
calls wide and general reflective equilibrium. This is the idea
that political justification of policy should be held in general
between citizens, and that there ought to be a social process
where they come to agree on certain core aspects of a resting
point, that is, overlapping consensus. This indicates that empir-
ical work on how we come to an agreement on public values
in society and under what circumstances people accept princi-
ples over time become relevant for deliberation. Consider for
example Acemoglu and Robinson®' who investigate under what

circumstances democracy comes into being and survives and per
implication also what makes people reject liberal democracy.
Their theory is that people will accept and maintain a democracy
if there is a state that is strong enough to solve people’s problems
and a civil society strong enough to ensure that the state does not
grow overly strong in a way that could stifle the liberties asso-
ciated with democracy. The social value of democracy is, in this
way, dependent on the organisation of civil society and the state.
This kind of knowledge is clearly relevant for what principles for
priority setting that can be justified in the fourth step. Are the
institutional and social preconditions for agreement in place? Is
it plausible that a given principle can serve as a common norm
given what we know about how people reason about health and
healthcare? Empirically informed work on this aspect of public
values seems important for the project of identifying socially
acceptable principles for priority setting.

SUMMING UP AND CONCLUSION

We have discussed the ways in which empirical research about
moral judgement may be relevant for the justification of mid-
level moral principles guiding priority setting. As it turns out,
research on public values is important for moral justification.
However, this importance is displayed in a less direct manner
than one might think. While public values cannot straightfor-
wardly decide the question about moral justification, these
values may have several different roles which, in turn, have
several different implications for the justification of principles.
The framework developed throughout this paper can disen-
tangle these different ways and make explicit what role a given
study may have for justification (and by implication support
researchers in the process of designing studies to ask the right
research question(s) given their specific aim). Table 2 illustrates
this by positioning the different kinds of studies discussed in
the article in the framework of reflective equilibrium as it was
outlined above in table 1.

Accordingly, there is a lot to be learnt from the vast number
of empirical studies of public values, performed during the
pandemic and in other contexts, but to fruitfully use these results
we must develop a clear view of the roles and relevance of these
results for justification. Empirical results regarding public values
cannot determine which principles for priority setting we ought
to accept, but such research has important roles to play during
each stage of arriving at justified mid-level principles for priority
setting.

Acknowledgements We have presented this work (and parts of this work) in
various contexts. For helpful discussions and comments, we would like to thank
Martin Andersson, Rachel Baker, Greg Bognar, William Biilow O'Nils, Gert Helgesson,
Niklas Juth, Sofia Morberg Jamterud, Elin Palm, Lars Sandman, Amanda Thorell and
Kristin Zeiler.

Contributors EG (guarantor) drafted the manuscript while LL made several
substantial contributions. EG and LL then critically revised and approved the final
version of the manuscript.

Funding This study was funded by Swedish Civil Contingencies Agency.
Competing interests None declared.

Patient consent for publication Not applicable.

Ethics approval Not applicable.

Provenance and peer review Not commissioned; externally peer reviewed.
Data availability statement No data are available.

Open access This is an open access article distributed in accordance with the
Creative Commons Attribution 4.0 Unported (CC BY 4.0) license, which permits
others to copy, redistribute, remix, transform and build upon this work for any
purpose, provided the original work is properly cited, a link to the licence is given,

Gustavsson E, Lindblom L. J Med Ethics 2023;0:1-8. doi:10.1136/jme-2022-108702

ybuAdoo Ag pajoalold 1senb Aq 20z ‘0T Iidy uo /wod fwg awly:dny wouy papeojumoq "£20zZ Arenigad 2z uo Z0.80T-2202-aWl/9eTT 0T Se paysiignd 1sii :Soiy1g psiN ¢


http://jme.bmj.com/

Extended essay

and indication of whether changes were made. See: https://creativecommons.org/
licenses/by/4.01/.

ORCID iD
Erik Gustavsson http://orcid.org/0000-0001-5448-9209

REFERENCES

1 Joébges S, Vinay R, Luyckx VA, et al. Recommendations on COVID-19 triage:
international comparison and ethical analysis. Bioethics 2020;34:948-59.

2 Chan L, Schaich Borg J, Conitzer V, et al. Which features of patients are morally
relevant in ventilator triage? A survey of the UK public. BMC Med Ethics 2022;23:33.

3 Emanuel EJ, Persad G, Upshur R, et al. Fair allocation of scarce medical resources in
the time of COVID-19. N Engl / Med 2020;382:2049-55.

4 Grover S, McClelland A, Furnham A. Preferences for scarce medical resource
allocation: differences between experts and the general public and implications for
the COVID-19 pandemic. Br J Health Psychol 2020;25:889-901.

5 Baker R, Mason H, McHugh N, et al. Public values and plurality in health priority
setting: what to do when people disagree and why we should care about reasons as
well as choices. Soc Sci Med 2021;277:113892.

6 Mason H, van Exel J, Baker R, et al. From representing views to representativeness of
views: illustrating a new (Q2S) approach in the context of health care priority setting
in nine european countries. Soc Sci Med 2016;166:205-13.

7 Nord E, Johansen R. Concerns for severity in priority setting in health care: a review of
trade-off data in preference studies and implications for societal willingness to pay for
a QALY. Health Policy 2014;116:281-8.

8 Shah KK. Severity of illness and priority setting in healthcare: a review of the
literature. Health Policy 2009;93:77-84.

9 Stafinski T, Menon D, Marshall D, et al. Societal values in the allocation of healthcare
resources: is it all about the health gain? Patient 2011;4:207-25.

10 Tsuchiya A, Dolan P. The QALY model and individual preferences for health states and
health profiles over time: a systematic review of the literature. Med Decis Making
2005;25:460-7.

11 van Exel J, Baker R, Mason H, et al. Public views on principles for health care priority
setting: findings of a european cross-country study using Q methodology. Soc Sci Med
2015;126:128-37.

12 Whitty JA, Lancsar E, Rixon K, et al. A systematic review of stated preference studies
reporting public preferences for healthcare priority setting. Patient 2014;7:365-86.

13 Hausman DM. The limits to empirical ethics. In: Murray CJL, Salomon JA, Mathers CD,
et al, eds. Summary measures of population health: Concepts, ethics, measurement,
and applications. Geneva: World Health Organization, 2002: 663-8.

14 Daniels N. Four unsolved rationing problems. A challenge. Hastings Cent Rep
1994;24:27-9.

15 Nord E, Pinto JL, Richardson J, et al. Incorporating societal concerns for fairness in
numerical valuations of health programmes. Health Econ 1999;8:25-39.

16 Nord E, Daniels N, Kamlet M. QALYs: some challenges. Value Health
2009;12 Suppl 1:510-5.

17 Nord E, Enge AU, Gundersen V. QALYs: is the value of treatment proportional to the
size of the health gain? Health Econ 2010;19:596-607.

18 Bognar G. Empirical and armchair ethics. Utilitas 2012;24:467-82.

19 Brock DW. Empirical ethics, moral philosophy, and the democracy problem. In: Murray
CJL, Salomon JA, Mathers CD, et al, eds. Summary Measures of Population Health:
Concepts, Ethics, Measurement, and Applications. Geneva: World Health Organization,
2002: 653-6.

20 Desser AS, Gyrd-Hansen D, Olsen JA, et a/. Societal views on orphan drugs: cross
sectional survey of norwegians aged 40 to 67. BMJ 2010;341:¢4715.

21

22

23

24

25
26

27

28

29

30

31

32

33

34

35

36
37

38

39
40

4

42

43

44

45

46

47
48

49

50

Powers M. Bioethics as politics: the limits of moral expertise. Kennedy Inst Ethics J
2005;15:305-22.

Savulescu J, Gyngell C, Kahane G. Collective reflective equilibrium in practice (CREP)
and controversial novel technologies. Bioethics 2021;35:652—63.

Walker RL, Siegel AW. Morality and the limits of societal values in health care
allocation. Health Econ 2002;11:265-73.

Daniels N. Wide reflective equilibrium and theory acceptance in ethics. J Philos
1979;76:256.

Rawls J. A theory of justice. Cambridge, MA: Harvard University Press, 1971.

Rawls J. The independence of moral theory. Proceedings and Addresses of the
American Philosophical Association 1974,48:5.

Tersman F. Reflective equilibrium. an essay in moral epistemology. Stockholm:
Almavist & Wiksell, 1993.

Tersman F. Recent work on reflective equilibrium and method in ethics. Philosophy
Compass 2018;13:e12493.

Flynn J. Theory and bioethics. Stanford encyclopedia of philosophy; 2020. Available:
https://plato.stanford.edu/entries/theory-bioethics/ [Accessed 07 Oct 2022].
Gustavsson E. Characterising needs in health care priority setting. Doctoral
dissertation, Linkdping, Linkdping University, 2018.

Acemoglu D, Robinson JA. The narrow corridor: states, societies, and the fate of
liberty. New York: Penguin Press, 2019.

Anderson E. Social movements, experiments in living, and moral progress: case
studies from britain’s abolition of slavery. Lindley Lecture, University of Kansas, 2014.
Anderson E. Moral bias and corrective practices. In: Proceedings and Addresses of the
APA, Vol 89.2015: 21-47.

Cappelen A, Sgrensen E@, Tungodden B. Responsibility for what? An experimental
approach to responsibility and fairness, NHH discussion paper 15/05; 2005.
Cappelen AW, Hole AD, Serensen EQ, et al. The pluralism of faimess ideals: an
experimental approach. Am Econ Rev 2007;97:818-27.

Dworkin R. Justice for hedgehogs. Cambridge, MA: Harvard University Press, 2011.
Fehr E, Schmidt KM. A theory of fairness, competition, and cooperation. Q J £con
1999;114:817-68.

Fishkin JS. Beyond polling alone: the quest for an informed public. Critical Review
2006;18:157-65.

Kahneman D. Thinking, fast and slow. New York: Farrar, Straus and Giroux, 2011.
Konow J. Fair shares: accountability and cognitive dissonance in allocation decisions.
American Economic Review 2000;90:1072-92.

Beauchamp TL, Childress JF. Principles of biomedical ethics. Oxford: Oxford University
Press, 2018.

Scanlon TM. Rawls on justification. In: Freeman S, ed. The Cambridge Companion to
Rawls. New York: Cambridge University Press, 2003: 139-67.

Rawls J, Kelly E. Justice as fairness: a restatement. Cambridge, MA: The Belknap Press
of Harvard University Press, 2001.

Kahane G. The armchair and the trolley: an argument for experimental ethics. Philos
Stud 2013;162:421-45.

Otsuka M, Voorhoeve A. Why it matters that some are worse off than others: an
argument against the priority view. Philos Public Aff 2009;37:171-99.

Parfit D. Equality or priority? In: The Lindley Lectures. Laurence: University of Kansas,
1995.

Parfit D. Another defence of the priority view. Utilitas 2012;24:399-440.

Sandman L, Gustavsson E, Munthe C. Individual responsibility as ground for priority
setting in shared decision-making. / Med Ethics 2016;42:653-8.

Svantesson M, Griffiths F, White C, et al. Ethical conflicts during the process of
deciding about ICU admission: an empirically driven ethical analysis. / Med Ethics
2021;47:87.

Munthe C, Fumagalli D, Malmqyist E. Sustainability principle for the ethics of
healthcare resource allocation. J Med Ethics 2021;47:90-7.

Gustavsson E, Lindblom L. J Med Ethics 2023;0:1-8. doi:10.1136/jme-2022-108702

ybuAdoo Ag pajoalold 1senb Aq 20z ‘0T Iidy uo /wod fwg awly:dny wouy papeojumoq "£20zZ Arenigad 2z uo Z0.80T-2202-aWl/9eTT 0T Se paysiignd 1sii :Soiy1g psiN ¢


https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/
http://orcid.org/0000-0001-5448-9209
http://dx.doi.org/10.1111/bioe.12805
http://dx.doi.org/10.1186/s12910-022-00773-0
http://dx.doi.org/10.1056/NEJMsb2005114
http://dx.doi.org/10.1111/bjhp.12439
http://dx.doi.org/10.1016/j.socscimed.2021.113892
http://dx.doi.org/10.1016/j.socscimed.2016.08.036
http://dx.doi.org/10.1016/j.healthpol.2014.02.009
http://dx.doi.org/10.1016/j.healthpol.2009.08.005
http://dx.doi.org/10.2165/11588880-000000000-00000
http://dx.doi.org/10.1177/0272989X05276854
http://dx.doi.org/10.1016/j.socscimed.2014.12.023
http://dx.doi.org/10.1007/s40271-014-0063-2
http://dx.doi.org/7960702
http://dx.doi.org/10.1002/(sici)1099-1050(199902)8:1<25::aid-hec398>3.0.co;2-h
http://dx.doi.org/10.1111/j.1524-4733.2009.00516.x
http://dx.doi.org/10.1002/hec.1497
http://dx.doi.org/10.1017/S0953820812000027
http://dx.doi.org/10.1136/bmj.c4715
http://dx.doi.org/10.1353/ken.2005.0023
http://dx.doi.org/10.1111/bioe.12869
http://dx.doi.org/10.1002/hec.665
http://dx.doi.org/10.2307/2025881
http://dx.doi.org/10.2307/3129858
http://dx.doi.org/10.2307/3129858
http://dx.doi.org/10.1111/phc3.12493
http://dx.doi.org/10.1111/phc3.12493
https://plato.stanford.edu/entries/theory-bioethics/
http://dx.doi.org/10.1257/aer.97.3.818
http://dx.doi.org/10.1162/003355399556151
http://dx.doi.org/10.1080/08913810608443654
http://dx.doi.org/10.1257/aer.90.4.1072
http://dx.doi.org/10.1007/s11098-011-9775-5
http://dx.doi.org/10.1007/s11098-011-9775-5
http://dx.doi.org/10.1111/j.1088-4963.2009.01154.x
http://dx.doi.org/10.1017/S095382081200009X
http://dx.doi.org/10.1136/medethics-2015-103285
http://dx.doi.org/10.1136/medethics-2020-106672
http://dx.doi.org/10.1136/medethics-2020-106644
http://jme.bmj.com/

	Justification of principles for healthcare priority setting: the relevance and roles of empirical studies exploring public values
	Abstract
	Introduction
	Preliminaries
	Mid-level moral principles
	Content and process studies

	The notion of reflective equilibrium
	Identifying and filtering judgements﻿—﻿first step
	Formulating principles﻿—﻿second step
	Working back and forth﻿—﻿third step
	Social equilibrium﻿—﻿fourth step

	A model of reflective equilibrium and empirical studies
	Identifying and filtering judgments﻿—﻿first step
	Identifying judgements
	Filtering judgements à la ﻿﻿Anderson: the circumstances of reasoning
	Filtering judgements à la Fishkin
	The role of empirical studies

	Formulating principles﻿—﻿second step
	The example of Otsuka and Voorhoeve: how to choose among principles
	Identifying responses: how we react to principles

	Going back and forth﻿—﻿third step
	Evaluating categories
	Methods, alternatives, mistakes: how we go back and forth
	Alternative views

	Expanding the process from the individual to the social﻿—﻿fourth step
	Public values as a tiebreaker
	The preconditions for social agreements: the case of stability
	Identifying socially acceptable principles: general reflective equilibrium

	Summing up and conclusion
	References


