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Abstract
In an increasingly litigious society where ritual
demands for accountability and “taking responsibility”
are now commonplace, it is not surprising that
members of clinical ethics committees (CECs) are
becoming more aware of their potential legal liability.
Yet the vulnerability of committee members to legal
action is diYcult to assess with any certainty. This is
because the CECs which have been set up in the UK
are—if the American experience is followed—likely to
vary significantly in terms of their functions,
procedures, composition, structures and authority. As a
consequence it is diYcult to generalise about the legal
implications. Nevertheless, despite these diYculties this
article will outline the broad legal principles governing
the potential liability of committee members. It will also
consider the relationship between CECs and the courts.
It begins, however, with a brief analysis of the
relationship between ethics and law in committee
deliberations, and in particular of the role of law and
legal expertise on CECs.
(Journal of Medical Ethics 2001;27 suppl I:i50–i53)
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The relationship between law and ethics
To assert that law and ethics are interconnected is
to state what is self evident and uncontroversial.
Not only have they sprung from the same
philosophical roots and Judaeo-Christian tradi-
tions,1 but they share the same vocabulary, in which
terms such as rights, duties, responsibilities and
obligations dominate, alongside concepts such as
justice, fairness and equity.2 As Lord Chief Justice
Coleridge stated over a century ago: “It would not
be correct to say that every moral obligation
involves a legal duty; but every legal duty is founded
on a moral obligation”.3 Both law and ethics are
also normative and so aim to distinguish between
acceptable and unacceptable behaviour by reflect-
ing public opinion and current mores.4 Yet
although law and ethics are related activities they
are distinct. Thus the law is mandatory, setting
minimum standards that can only be breached at
the risk of civil or criminal liability. Accordingly, the
questions asked when legal decisions have to be
made are likely to be instrumental, such as: “What
can we get away with?; Will we get sued if we do
this?” Ethics, however, is aspirational, setting
universal goals that we should try to meet but with-
out there being penalties when we fall short.5 And
whilst what is ethical is usually legal and vice versa,
this is not always so since certain ethical principles

are too vague to be translated into law or the law
may be too blunt an instrument to enforce a moral
idea. Telling lies, for example, is widely condemned
as immoral yet there are very few laws against it.
Note too that whilst the law has spoken clearly in
many areas of bioethical concern—about death and
dying, reproductive technologies, organ transplan-
tation and so forth—in many areas there is no legal
consensus and questions remain unresolved. That
society should turn to the “magic” of the law and
the legal system at a time of rapid technological
advances in the belief that they can provide speedy,
certain answers is, perhaps, not surprising. As
Dworkin has observed, concern for medical ethics
has often become a plea for medical law.6

What should be apparent, even from the above
brief analysis, is that the relationship between law
and ethics is a complex one. It is also
controversial—or so it would seem from the very
divergent views held as to the role of law in ethics
discussions.7 Thus for some commentators law and
legal expertise is very welcome, enriching and
enhancing ethical analysis, particularly when ap-
plied to such legal concepts as informed consent,
best interests and advance directives. The explicitly
analogical nature of law and its clear articulation of
distinctions among cases can likewise improve ethi-
cal analysis and study.8 Information about the law is
useful too, in debunking legal myths and correcting
misperceptions of the law.9 If these are not
addressed, the most ethically desirable course of
action may be ruled out on false legal grounds.
Similarly, knowledge of the law can help physicians
and others to understand what the real risks of civil
or criminal liability are, and thus alleviate excessive
fears.10 Identifying legal issues and in particular
invoking the law to show whether an option recom-
mended by a clinical ethics committee (CEC) is
realistic, ie whether it can be implemented under
current law, is another advantage which has been
cited. Attention to legal criteria in decision making
and legalised approaches are similarly said to foster
deliberation and careful weighing of evidence as
well as playing a fundamental role in tempering
subjective discretion and minimising arbitrariness.11

For many legal scholars and ethicists, however,
the law is more a menace than a friend and certainly
a poor substitute for moral consensus.12 This is
because legal intervention almost inevitably leads
to “legalism”—a process Callahan13 describes as the
translation of moral problems into legal problems;
the inhibition of moral debate for fear that it will be
so translated, and the elevation of the moral
judgments of the courts as the moral standards of
the land. Overemphasis on formal legal procedures
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and too narrow a focus on the law also inevitably, it
is argued, reduce moral reasoning to mere rule-
following. If this happens there is a danger of the
focus shifting from what should be done morally to
what needs to be done legally, with the conse-
quence that CECs become little more than legal
watchdogs whose only function is to promote
adherence to law.14 Another of the law’s sternest
critics, Annas,15 claims that “good ethics commit-
tees begin where the law ends” and argues that set-
ting up additional bureaucratic entities—or rather
“risk management” or “liability control” commit-
tees as he prefers to call CECs—to make legal pro-
nouncements can only make medicine more legal-
istic and impersonal. Using the law in ethics
discussions also encourages committees to attempt
to anticipate litigation behaviour and predict what a
court might do—a practice which may directly
conflict with what those consulting them believe to
be the best outcome ethically.16 Finally there is the
argument that an inappropriately placed legal com-
ment can all too easily stifle ethical discussion. It
has been suggested, for example, that “where there
has been a lawyer on the ethics committee
everybody looks to one end of the table where the
lawyer sits and asks: ‘What is the answer?’ or ‘Is that
legal?’ and the lawyer says: ‘Yes, it’s legal, it’s fine,’
or ‘No, it isn’t.’ That, in some cases, will end the
discussion.”17 Whether this deference to the law is
due to the tendency of lawyers to want to control
proceedings and dominate discussion or is
prompted by anxiety about potential legal responsi-
bility is, of course, diYcult to ascertain. But it is an
important issue and a central concern for Bate-
man,18 who provides the most detailed analysis to
date of the various roles lawyers have, if any, as
members of CECs.

The functions of CECs and the lawyer’s
role
Although CECs have no standard mission, three
main functions have been consistently identified in
the literature, notably education, policy develop-
ment and case review.19 Other functions less
frequently cited include reducing litigation,20 help-
ing to protect health care professionals legally by
making them aware of any applicable law,21 and
providing a forum for discussion of legal issues.
Indeed it seems there is a common belief that CECs
exist simply to provide legal assistance.22 But what-
ever the function there is widespread insistence that
CECs are and should remain primarily advisory.
Whilst this might be the intention, with little guid-
ance about whom they are advising and in respect
of what, there is likely to be confusion and this is
where lawyers, trained to clarify issues, may be able
to help.

Arguably the least controversial role for lawyers is
in relation to a CEC’s educative function. Here they
can not only educate committee members about
the law, dispelling common legal myths and
explaining what the law allows but also contribute
to seminars, lectures and other forums designed to

educate hospital employees about legal and ethical
aspects of treatment and so forth.

The second function, policy formulation, can
take several diVerent forms. Many committees
actually make policies or draft policies for review by
the hospital administration. Others may modify
national guidelines, for example, on “do not resus-
citate orders”.23 But whatever the precise form
policy development takes, lawyers, whose training
teaches them to scrutinise words carefully, can be
especially useful in playing “devil’s advocate”,
alerting members to subtle ambiguities and uncer-
tainties in the wording used and ensuring that a
particular policy or set of guidelines is clear.24

Wide variations
The third function, case review, is the most
problematic in terms of the lawyer’s role not least
because whilst much of the literature refers to some
type of case analysis there are wide variations in the
procedures adopted by committees, likewise what
actually happens when they discuss cases. Accord-
ing to Bateman there are in practice four diVerent
approaches to resolving ethical issues through case
analysis. As he notes, however, committees do not
always consistently follow one specific approach
and may even switch from one to another within the
same case analysis. The most formal type of
approach is the “case review”. Issues which
typically concern committees using this model are
procedural, such as who can bring a case before the
committee, who attends the review, who acts as the
patient’s advocate and who can vote.25 Given the
legalistic nature of this approach—which is most
pronounced if the review process is viewed as a
potential substitute for the courts—it is not
surprising that lawyers, who are familiar with
quasi-judicial methodology, are best placed to
ensure that proper procedures are followed and that
the rights of patients and others are fully protected.
“Case consultation” on the other hand is, as the
name suggests, a much more consultative process.
Like the “case review” scenario committees adopt-
ing this approach may reach decisions or make rec-
ommendations but will do so as specialists asked to
consult on a diYcult case. Their focus is thus on
issues such as whether there is a need to see a
patient or interview family members. In their delib-
erations they usually clarify what options exist (and
the likely consequences of each).The lawyer’s role
here may be as an expert in the relationship
between law and ethics and as an advisor on the
legal ramifications of the various options discussed.
The other two approaches, namely “case counsel-
ling” and “case discussion” will not be so depend-
ent on a lawyer’s special skills. In the former the
concern is to “reshape the problem so that those
facing the ethical dilemma can see appropriate
solutions”.26 Lawyers involved in this type of
approach do not give legal advice or discuss legal
implications of particular courses of action. Instead
they can help clarify the issues—crucial if a con-
sensus has to be reached but there are several
issues, some of which may be obscure. In “case
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discussion”, the intention is not to reach a decision
or make a recommendation at all but to increase
members’ understanding. Lawyers contributing to
this scenario are primarily likely to provide a legal
perspective, for example, explaining how and
perhaps why the law has developed as it has.

If Bateman’s analysis of the lawyer’s potential
role is accepted it is clear that lawyers have much to
contribute to a CEC. Nevertheless their participa-
tion has, as was noted above, been seriously
challenged. Given too the ambivalence about the
role of law in ethics discussions, it is almost inevita-
ble that there is little consensus about the “proper”
relationship between CECs and the courts.

Clinical ethics committees and the courts
The American experience reveals how almost every
possible arrangement of courts and committees has
been suggested.27 Thus some commentators have
advocated case consultation as a way of trying to
keep cases out of court. Others have argued that
consultation should actually substitute for judicial
review—an approach which is rejected unequivo-
cally by Wolf not least because committees vary
enormously, in ethical expertise, commitment to
patient protection, and involvement of patients in
the committee’s processes. She also doubts that
committees have the legal expertise, impartiality,
commitment to precedent, or the public account-
ability to adjudicate legal rights.28 Given these
divergent views it is not surprising that American
judges have also failed to be consistent in their
approach. Thus in one case29 the courts treated a
committee’s determinations as highly persuasive
“evidence” in so far as they used its documentation
both to illuminate the process followed in arriving
at the decision and to validate the decision. In other
words the court seemed to use the committee’s
documentation for assurance that the doctor and
experts had come up with the right answer, and that
the appropriate procedure would yield that an-
swer.30 But in other cases the courts have virtually
ignored a committee’s recommendations31 or have
ordered some kind of future committee process.32

Nor is the position in the UK any clearer. This is
because no court has yet considered an ethics com-
mittee’s recommendation. What legal authority it
would ascribe to such a recommendation in the
future is therefore uncertain. Nevertheless in view
of the UK courts’ traditional deference to the
medical profession, it is unlikely that they would
seriously challenge a CEC’s decision—unless of
course, it failed to comply with a responsible body
of medical opinion.33 It is also probable that the
courts would endorse a CEC’s interpretation (and
modification) of national guidelines, for example,
those issued by the BMA concerning “do not
resuscitate orders”.34 Again, however, this would be
subject to any modification conforming to accepted
practice.35 However, the issue of adherence to
guidelines raises another important aspect, notably
the risk of CEC members being sued for the ethics
advice they give.

Legal liability of CEC members
A decade ago it was commonly, if not universally,
believed that ethicists and other members of CECs,
were unlikely to be legally liable when conducting
clinical ethics consultations.36 However, concerns
about liability are now being taken far more
seriously, with one commentator suggesting it is
only a matter of time until a CEC is held liable for
a bad outcome; in short an “ethics disaster” is wait-
ing to happen.37 It is, of course, diYcult to draw
generalities about the potential legal liability of
CECs, given the wide variety of functions they per-
form (ie education, formulating policy and guide-
lines, and review of cases). Nevertheless it is widely
agreed that the clearest potential for legal
responsibility—for ethicists and other CEC mem-
bers performing consultative services—lies in
giving prospective advice concerning the treatment
of a particular patient. In other words, committees
acting as advisory bodies oVering recommenda-
tions may be liable for the advice they give.38 Should
any action be taken, however, it would almost cer-
tainly be a negligence claim, in which it would be
alleged that there was a failure to exercise due care
in giving advice or making a recommendation, and
the patient suVered injury as a result.39

To succeed in such a claim, four conditions
would need to be present. Briefly these are: first a
duty of care must be established. For some writers
there is no doubt that such a duty is owed to any
patient who is the subject of consultation.40 Others
are less convinced. Merritt, for example,41 notes
that in some circumstances it is arguable that the
duty of care is owed to the doctor asking the com-
mittee’s advice rather than the patient in question.
Accordingly the courts are only likely to recognise
that committees owe a duty of care to patients when
they consult the committee directly or when the
committee otherwise purports to act in their best
interests. Similarly debated in the literature is the
second condition in a negligence claim, namely
breach of the required standard of care. In the
absence of a Bolam test in this context (likewise any
standards of accreditation, licensing or formal
guidelines governing CECs) there has been much
speculation as to the skills a court might expect of
an ethicist and other committee members.
Nevertheless the most “fundamental” which have
been suggested include an ability: to identify and
analyse clinical ethical problems; to use and model
reasonable clinical judgment; to communicate with
and educate team, patient and family; to negotiate
and facilitate negotiations, and to teach and assist
in problem resolution.42 The third condition, ie that
the claimant has suVered injury, may not present
too much of a hurdle for the victim of the alleged
negligence but it still has to be established and
would require medical evidence. But the fourth
condition, that the negligence of committee mem-
bers is both the legal and proximate cause is
certainly problematic. The widely accepted test for
cause which works in most but not all cases is
known as the “but for” test. That is that the
defendant’s breach of duty is the cause of the
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damage if that damage would not have occurred
“but for” the defendant’s behaviour. Hence, if the
victim can show that the doctor would more likely
not have acted as he or she did if the committee’s
advice had been otherwise, then its advice could be
said to be the cause of the injuries. The diYculty
here, however, would be proving this causal link
when the precise authority of the CEC and how its
consultation service was categorised may be very
flexible or uncertain. As DuVal notes, a CEC can be
mandatory or optional, both as to whether cases are
brought before it and as to whether its determina-
tions are binding on the clinical team. Only in cases
where a CEC had the power to dictate the
appropriate course of action would the causal link
be clearly established.43 In others, such as those in
which the doctor could ignore the committee’s
advice, the legal position is much less clear.

Conclusion
This article has outlined the legal aspects of CECs
which have most often been discussed in the litera-
ture and are typically regarded as the most contro-
versial. But it is by no means comprehensive. It
does not address issues such as indemnity for com-
mittee members; how they can ensure that any
guidelines or policy they formulate are lawful, and
that procedures and processes comply with the
principles of natural justice. Its failure to do so,
however, will hopefully not deter those considering
becoming committee members in the future nor
hasten the resignation of those already in place. As
Weir has remarked: “We would all be gutless won-
ders if we didn’t realise that there are worse things
than being sued”.44

Judith Hendrick, BA, LLM, is a Solicitor, and a Sen-
ior Lecturer in Law at Oxford Brookes University,
Oxford.
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