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Deaths from all causes in the Netherlands

Euthanasia applied
Aid in suicide given
Life terminated without a specific request

Intensification of pain and symptom treatment:

— partly with the purpose of shortening life (30%)

— at the request of the patient
— without the request of the patient
of the latter group:

— partly with the purpose of shortening life (14%)

Requests for euthanasia (termination of life at request of the patient)

— taking into account the probability that life would be shortened (64%)

- with the explicit purpose of shortening life (6%)

Not starting or stopping a treatment (including tube-feeding):

- taking into account the probability that life would be shortened (65%)

— with the explicit purpose of shortening life (16%)

129,000 (100%)

9,000 (7-0)
2,300 (1-8)

400 (0-3)
1,000 (0-8)

22,500
14,400 (11-3)
6,750 (5:2)
1,350 (1-0)

5,800 (4-5)
22,500 (17-5)

14,625 (11-4)
4,275 (3:3)
3,600 (2:8)

Table 1. The main quantitative data from the report of the committee Onderzoek medische praktijk inzake
euthanasie (Investigation of medical practice with regard to euthanasia). (All figures cover one year [1990].
In brackets is the percentage of the total number of deaths.)

on which physicians decide to perform euthanasia,
but rather they base such decisions on the condition
of the patient. This is supported by the finding that
1,000 people actually had their lives terminated
without an explicit request (7). The request seems to
function as a circumstance that makes it legally, and
probably morally, easier for the physician to perform
euthanasia, but it is basically the condition of the
patient, not the request, which is the real ground for
euthanasia in many cases. Respect for patient
autonomy had been put forward as the main
argument in favour of the acceptance of euthanasia,
but it provides an inadequate explanation for the
practice of euthanasia in the Netherlands.

This being so, it is to be feared that the acceptance
of terminating the life of a patient in a certain
condition at his request, will lead to the acceptance
of terminating the life of a patient in a similar
condition, without request. In other words, the
practice of euthanasia in the Netherlands seems to
entail an inherent slippery slope.

2. The conclusion of the Remmelink Committee
that one should regard those 1,000 cases as ‘help in
dying’, is not convincing. For if they had been,
the physicians who reported them would have
categorised them under the heading of intensifi-
cation of pain and symptom treatment with the
explicit purpose of shortening life. But they evidently
distinguished those actions from the intensification
of pain treatment. Furthermore, although about a
quarter of the patients were competent to a certain
extent (8), the physicians had not discussed with
them the possibility of shortening life. The numbers
(from the interviews with physicians) also show that
about 20 per cent of those 1,000 patients had a life
expectancy longer than one to four weeks, and that

an additional 8 per cent had a life expectancy of
more than one month (9).

3. Itis unclear how the intensification of pain and g
symptom treatment and the withholding of life- 2
saving medical treatment, partly with the purpose or &
with the explicit purpose of shortening the life of the
patient, should be interpreted. In about 30 per cent
of these cases the attending physician indicated that
a decision of this kind shortened life by more than
one week.

In the course of the discussion in the Netherlands
it has been agreed that the following three categories
of actions should not be considered as euthanasia
(10): a. stopping or not beginning a treatment at the
request of the patient, b. withholding a treatment
that is medically useless, c¢. pain and symptom
treatment with the possible side-effect of shortening
life.

Wy
Ag pajosloid 1senb Agq 8TOZ Jequiadaq TT UO /wod fwig-awl//:dny woij papeojumoq +66T 1aquiadad T Uo ZTZ' v 02 dWl/9eTT 0T Se paysignd sy :soIyig psN

Intensification of pain and symptom treatment
and forgoing medical treatment can be good medical
practice, even when this may involve a shortening of
life. The important question with respect to these
actions (b and c) is whether the physician chose
proportional pain and symptom treatment and
whether or not he initiated proportional life-
sustaining treatment. If so, the physician’s actions
should not be considered euthanasia, either
voluntary or non-voluntary. For euthanasia is not
just defined by the (concomitant) intention to
shorten life, which is in itself morally reproachable,
nor by a certain shortening of life as a side-effect, but
by the factual intentional shortening of life, either by
commission or by omission.

However, the questions in the inquiry focused on
the intention of the physician, not on the


http://jme.bmj.com/

214 Euthanasia in Holland: an ethical critique of the new law

proportionality of his medical treatment. Therefore,
it is unclear whether, and if so in how many cases of
these two groups of patients, the physician aimed to
hasten the patient’s death either by providing
disproportional pain treatment or by withholding
proportional medical treatment. The data of the life-
expectancy of those patients at least suggest that in a
considerable percentage this was indeed the case
(11). Furthermore, it should be noted that in 20-30
per cent of cases in which pain treatment was
intensified and/or life-supporting treatment was
withheld, with the explicit purpose or partly with the
purpose of shortening life, the physician had not
consulted a fully competent patient (12). Here again
we see that in practice the autonomy principle is not
the decisive factor in the decisions of physicians to
perform an action (or an omission) aimed at
shortening life.

4. The results also indicate that after performing
euthanasia 65-75 per cent of the physicians falsely
and unlawfully certify death by natural causes (13),
even though the risk of prosecution if the
requirements for careful medical practice have been
observed, is negligible (14). This shows both that the
physicians are very reluctant to have their life-
terminating actions supervised by the legal
authorities and that in the large majority of cases it is
unknown whether the requirements for careful
medical practice are observed. This conclusion is
supported by recent research by Van der Wal et a/
(15). This has provided more detailed information
about the way physicians notify cases of euthanasia.
Some of the main results can be summarized thus:
a. Important reasons for failing to notify are that the
physician wants to avoid the administrative fuss
involved and does not want to bother the family
with the investigation by the legal authorities (16).
b. The cases that are reported represent a sample of
all cases in which the requirements that the courts
consider important have been met, whereas this is
less so for the unnotified cases (15). c. The reports
of cases that are notified describe the patient’s
situation in terms that are thought to satisfy the
legal authorities and which differ in some respects
from the description given in the anonymous
inquiry (17).

The reported findings indicate that the legal
authorities cannot adequately control the practice
of euthanasia. This would in the first place require
the notification of every case of euthanasia. In fact,
the number of cases that were reported has increased
in these last two years (18). It is likely that the present
legal regulation of euthanasia will further increase the
notification rate of cases in which the requirements
are stated to have been met. However, in the light of
the above research it is to be feared that it will not
prove possible for any regulation either to provide an
accurate picture, or to enable the legal authorities to
control euthanasia effectively (19).

The new law

The new law containing a regulation of euthanasia
(20) reflects the optimism of the Remmelink
Committee and seeks to maintain the government’s
responsibility for the effective protection of human
life, while respecting the wishes of those who want
euthanasia. The Dutch Supreme Court has tried to
reconcile these two aims by ruling that the physician
who has committed euthanasia can, in cases of an
objectively established ‘conflict of duties’ appeal to a
defence of ‘necessity’. Thus, although euthanasia
and assisted suicide remain unlawful (penal code, art
293, 294), the courts have decided that a doctor can
in certain circumstances successfully invoke the
defence of necessity (21). The government decided
not to alter this situation but rather to approve it and
to give the reporting procedure that has existed since
November 1, 1990 a statutory basis. So the new law
is in fact not so much a regulation of euthanasia, as a
regulation of a reporting procedure of euthanasia.
According to this procedure a doctor who has
terminated a patient’s life informs the local medical
examiner, who inspects the body externally and
takes from the attending physician a statement
which contains the relevant data (the patient’s
history, request, possible alternatives, consultation
with a second physician, intervention, etc). Thip
report, together with an evaluation by the loc
medical examiner, is checked by the publig:
prosecutor who then must consider whether th&
termination of the patient’s life was contrary to the
penal code as interpreted by the courts.

The government’s position: a critique

1. The Cabinet seeks to justify its position by
referring to the acceptance of euthanasia in medical
ethics and in Dutch jurisprudence, and of life-
terminating actions by the Dutch medical
profession. However, seen in an international
context euthanasia is not ethically accepted. On the
contrary, the predominant view is that it is unethical
(22). Moreover, the Cabinet’s opinion on the
acceptability of euthanasia in the Netherlands is
largely based, as argued above, on the Remmelink
Committee’s questionable interpretation of the data
generated by the survey of Van der Maas ez al.

2. It is true that the Dutch penal code provides
the defence of ‘necessity’ (art 40). However, by
definition this defence of necessity can be described
in general terms only. In each particular case it is up
to the court to determine whether or not the defence
is available. Indeed, the courts have decided that for
a physician to have such a defence to a charge of
euthanasia he must be in an ‘emergency’ due to a
‘conflict of duties’ and comply with ‘responsible’
medical practice. But whether such an ‘emergency’
exists is considered to be a matter for medical
judgement (23). And what the courts consider
‘responsible’ practice appears to be heavily
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influenced, if not decided, by the medical profession.
The requirements for ‘careful’ or ‘responsible’
medical practice function as a description of a
situation in which the physician’s appeal to
‘necessity’ will be accepted (24). The Minister of
Justice has denied that this use of the defence of
necessity defeats its purpose (25). But it cannot be
denied that this defence in fact is being used to
overrule the unambiguous article prohibiting
euthanasia (26). Moreover, the physician who
reports the life-terminating action is the self-same
physician who performed it; is he likely to disclose
any incriminating circumstances?

3. The data gathered on behalf of the Remmelink
Committee show that the Cabinet’s classification of
life-terminating actions that must be reported is not
as precise as it should be. The reportable actions are
euthanasia, assisted suicide and life-terminating
actions without request. But the intensification of
pain treatment and the withholding of treatment with
the explicit aim of shortening life do not come within the
definition of these actions, nor under the definition of
those actions that are not to be considered euthanasia
(see point 3 above). It remained unclear, therefore,
whether in the Cabinet’s opinion these actions had to
be reported. Only in the Memorandum of Reply (27)
do the responsible ministers make it clear that the
intensification of pain and symptom treatment with
the intent of shortening life should not be considered
normal medical practice and are therefore reportable
in the same way as euthanasia.

This statement, while formally consistent with the
Cabinet’s proposal as a whole, raises new problems.
First, to the number of patients whose life was
intentionally terminated, either with or without a
specific request, at least 1,350 and probably more,
should be added (see Table 1). In about 60 per cent
of the cases in which pain treatment was given in
such doses that life was almost certainly shortened
there had been no request by the patient (28). So the
situation is quantitatively more serious than has been
suggested up to now (see point 2, page 2). The same
could be said for the cases in which treatment was
withheld with the aim of shortening life (29), which
would make the situation even more serious, but the
responsible ministers do not comment on these
latter actions.

Second, in the light of the findings of Van der
Maas e al, and Van der Wal et al about the
frequency and manner in which physicians report
their life-terminating actions (see point 4, page 3), it
is surely unlikely that doctors will in the future report
their actions adequately, particularly if the patient
has not been consulted. It must be expected,
therefore, that many if not most life-terminating
actions, even if they involve the inzentional
shortening of life, will remain invisible to justice.

4. In one respect the Cabinet’s opinion differs
from the position of the Remmelink Committee. As
indicated above the committee interpreted the 1,000
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reported cases of the termination of life without a
request as cases of ‘help in dying’ and therefore as part
of normal medical practice. The Cabinet disagrees. It
stresses the need to control these life-terminating
actions and concludes that the intentional
termination of life without the patient’s request must
be reported following the same procedure as
euthanasia. Indeed the Cabinet takes this view
because, as the unrequested killing of a patient by the
physician is not (yet) accepted by the courts, every
such case should be brought before a court.

During the debate about the Cabinet’s proposal,
both in the Second Chamber (April 1992 and
February 1993) and in the First Chamber (May
and November 1993), this apparent equation of
requested with unrequested life-terminating actions,
was the most criticised aspect of the proposal and was
attacked by all parties, including those which favour
the legalisation of euthanasia on request. The
Government responded to this criticism by saying
that in the design of the reporting form and in the
rubric of the requirements for careful medical
practice, life-terminating actions on request will be
distinguished from those without request (30).
However, they rejected the idea of two different
reporting forms or procedures to avoid the suggestion
that notifications of euthanasia (on request) could be
handled by a standard procedure (31).

Although the Cabinet stresses that the prohibition
of any life-terminating action is maintained in the
penal code, it explicitly leaves open the possibility
that under specific circumstances the courts will
accept the necessity defence in cases of intentional
termination of life without request.

It should be noticed in this context that euthanasia
is accepted by the courts largely because of advocacy
by the medical profession and that the main
organisation representing this profession, the
KNMG (Royal Dutch Medical Association), has
now also accepted the termination of the life of
incompetent patients in specific circumstances (32).
It is not unlikely, therefore, that the courts will accept
it as well, probably again by applying the necessity
defence. Is the Government not leaving decisions
about the termination of the lives of vulnerable
groups of patients (for example, the mentally
handicapped, the demented) far too much in the
hands of the medical profession and of the courts?

Conclusion

5. The data published by the Remmelink
Committee and by others indicate that the majority
of cases in which doctors intentionally shorten
patients’ lives, either by act or omission remain
unnotified, unchecked and invisible to justice. It is
evident, therefore, that a practice of terminating
patients’ lives is continuing which is not adequately
controlled by the legal authorities and that the new
law will simply confirm and perhaps even encourage
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this practice. The claim of the government that this
new regulation will enable the legal authorities
effectively to protect human life, is surely unsub-
stantiated. And although we have certainly not
reached a situation of ‘euthanasia on demand’, any
practice of euthanasia, whatever one may think of it
morally, which is not open to legal scrutiny must be
considered inconsistent with the rule of law. This
largely unregulated practice has arisen in no small
measure as a result of the dearth of prosecutions by
the authorities over the last two decades. The Dutch
experience shows that once the termination of
patients’ lives is practised and that practice wins
official toleration or approval, the practice develops a
dynamic of its own that resists effective control. In
sum, the new legislation protects life no more, and
very probably less, effectively than did the old.
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