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certain instances, ie, an act of omission. In the
former, the physician actively engages in a possibly
forbidden act, while, in the latter, he remains
passive. This would explain why he may not be
required to initiate CPR in a medically futile
situation and why a terminal patient could refuse
major surgery or painful treatments, which may
prolong his life somewhat but only with much
suffering. Conversely, a comatose patient on a
respirator could only be detached from that machine
if it was determined that he was halachically dead
(33).

While the distinction between withholding and
withdrawing treatment has significant implications
in Jewish law, in secular ethics and law, it is, at best,
irrelevant. In an opinion to a Jewish nursing home in
the midwest the home’s counsel addresses this point:
Ethically, when ‘the patient, or surrogate, in collab-
oration with the responsible health care profes-
sionals, decides that a treatment underway and the
life it provides are more burdensome than beneficial,
there is sufficient reason to stop. There is no ethical
requirement that once treatment has been initiated,
it must continue against the patient’s wishes or when
the surrogate determines that it is more burdensome
than beneficial from the patient’s perspective’ (34).

Legally, as well, nothing makes stopping treatment
a more serious legal issue than not starting treatment.
In fact, it may be argued that not starting treatment
that might be in a patient’s interest is more likely to
be held wrong in civil or criminal proceedings than
stopping the same treatment when it has proved
unavailing. The Supreme Court of New Jersey noted
in In re Conroy, 98 NJ/321,486 A 2d 1209 (1985): ‘It
might well be unwise to forbid persons from
discontinuing a treatment under circumstances in
which the treatment could be permissibly withheld.
Such a role could discourage families and doctors
from even attempting certain types of care and could
thereby force them into hasty and premature
decisions to allow a patient to die’ (35).

IV: Tube feeding in the elderly

Does the elderly patient’s right to refuse treatment in
a medically futile situation extend to food and water
provided through a nasal or gastric tube? Is tube-
feeding no different from oral feeding, that is
‘ordinary’ treatment which offers ‘reasonable hope
or benefit for the patient and ... can be obtained and
used without excessive expense, pain or other
inconvenience’ (29)?

Or, should tube-feeding be regarded as a
therapeutic procedure, where arguably it might be
refused as one would other ‘extraordinary’ treat-
ments; indeed, tube-feeding does present an
increased degree of risk (14, 15) and inconvenience to
the elderly (16).

Legally, New York courts have confirmed the
rights of a competent adult to refuse medical
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treatment (absent an overriding state interest), even
when the treatment may be necessary to preserve _,
that person’s life (35). However, when the adult is 4
no longer competent to make medical decisions, theo
state’s highest court, the New York Court ofc
Appeals, has applied the most rigorous standard,g.'
that of ‘clear and convincing evidence’, before life- &
sustaining treatment could be terminated or m
withheld (36). Under this standard, the trier of fact 5
must be persuaded that the patient, when com-
petent, held a firm and settled commitment to =
terminate life-support under circumstances like &
those which may have actually arisen. This would§'
preclude common hearsay of the ‘momma told me
so ...” variety. o
New York courts have also ruled on two other >
critical concerns of the tube-feeding issue. First, the @
Appellate Division, Second Department, in Delio v S
Westchester County Medical Centre (37), viewed H
nutrition and hydration by artificial means as being &
the same as the use of a respirator or other life- @
support equipment; they are both medical pro-!g
cedures. Additionally, the court did not distinguish
between termination of nutrition and hydration and o
withholding this treatment. Consequently, the court, ©
citing the Storar precedent, ruled that there must be S
‘clear and convincing evidence’ that the patient has §
expressed a desire to discontinue life-prolonging &
treatment such as artificial feeding under these 2
circumstances. This ‘clear and convincing’ standard o
was validated again in the Cruzan case by the United
States Supreme Court (38). While the court Z
recognized that competent adults have a protectedg
liberty interest in refusing life sustaining measures, 5
including artificial nutrition and hydration, it held that g
the State of Missouri was not required to allow the 3
Cruzan family to discontinue their daughter Nancy’s &’
treatment. Indeed, the court affirmed the authorityg
of a state to require clear and convincing evidence of 5
the patient’s wishes. >
While the courts have respected the rights of 5 o
individuals to refuse artificial nutrition and hydra- 8 <3
tion, they would not compel nursing homes to @
honour such directives where the homes have o
notified the resident (and/or his family) of their N
policy to provide artificial nutrition and hydration at N
all times, (unless medically contra-indicated) upon &
admission. This position is based on a recent case =
which received much local media attention Elbaum v =
Grace Plaza (39). In Elbaum, the husband of a®
resident in Grace Plaza wished to enjoin the facility 4
permanently from providing artificial nutrition g
and hydration to his wife. The Appellate Division, 8
Second Department, overturned a lower court®
decision and ruled that the wife had made a firm and &
settled decision while competent to decline the treat-<
ment under her present circumstances; she had, in 8
fact, extracted promises from her husband and<
family members not to prolong her life if she were ing
a persistent vegetative state. The court held that the &


http://jme.bmj.com/

wife’s interests were not outweighed by those of
Grace Plaza to preserve what it claimed to be the
ethical integrity of the facility and the medical
profession. The nursing home had failed to make its
policy against the withdrawal of the gastrointestinal tube
known to the family until after the family requested the
removal of the tube. Thus, the family had every reason
to believe that the wife’s wishes would be honoured
upon her admission to the home. The implications
of this case are clear: where the nursing home
provides notice of its treatment policies and ethical
standards to the prospective resident (and/or family)
upon admission, the interests of the home would
supersede those of the entering resident. The resi-
dent would then have to consider another facility, or
determine whether this nursing home would transfer
him to another facility that would respect his wishes,
in the event it became necessary to terminate his
artificial feeding (39).

V: Ethical issues

The predominant legal view equating artificial
nutrition (tube-feeding) with life-preserving medical
treatment is shared by a wide range of physicians’
groups and ethicists. They see no logical distinction
between the removal of a respirator and the dis-
continuing of artificial nutrition. Just as a respirator
may be required to maintain an oxygen flow to lungs
which are not functioning, so tube-feeding may be
necessary when the alimentary-digestive system is
impaired due to disease, trauma, or bodily deterio-
ration (40). An apparent consequence of this view is
that the patient’s right to refuse medical treatment
applies with equal force to the refusal of artificial
nutrition and hydration. Yet, in practice, this is not
always the case. In about half of the forty states
which have living will statutes, nutrition is either
excluded or circumscribed from the forms of life-
prolonging treatments which may be rejected (41).
This would seem to reflect the opinion of legislators
that withholding feeding from a terminal patient is
more like active euthanasia than turning off a
respirator. In fact, a leading constitutional scholar,
Professor Yale Kamisar, has labelled court actions
terminating artificial nutrition to stable, comatose
patients as bringing America to ‘the brink’ of active
euthanasia. Professor Kamisar proposes that the
courts treat nourishment as being different from
other forms of medical treatment, or distinguish
between ‘dying’ patients who have clearly expressed
a wish to forego nutrition and those who have not
(42). Some ethicists suggest that providing nutrition
and hydration to patients who have an irreversible
disease is an act of caring which should be offered
even when it may not prolong their lives. The dying
patient still deserves palliative care for comfort’s
sake.

Perhaps, the most cogent argument of ethicists
who oppose termination of artificial feeding to
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stable, comatose patients is the ‘slippery slope’
theory. Simply put, in situations where the patient
has not provided advance directives, any decision to
terminate his or her medical therapy, including
artificial feeding, would tend to be subjective. Who
determines the quality of life of a patient in a
persistent vegetative state, if, in fact, such a state can
be accurately diagnosed (43)? More importantly,
would a decision to terminate treatment in this case
ultimately lead to decisions to terminate the treat-
ment of mentally incompetent patients? Where do
we draw the line? If one ‘pulls the plug’ on a
comatose patient because he has become a vegetable
with no human qualities, why not terminate life-
sustaining treatment to a terminal, severely-retarded
patient who has been no more than a vegetable since
birth? If, however, one subscribes to the ‘sanctity of
life’ position, the line is clear: man cannot properly
assess the value or relative quality of life. Advocates
of this position propose that the very existence of the
mentally and physically-retarded suggests that the
value of human life is determined by God. ‘Quality
of life’ is a subjective determination which often
leads to the dangers of the slippery slope. ‘Sanctity of
life’, however, is the unequivocal position that all
human life is valuable and that life-sustaining efforts
can only be suspended under clearly defined guide-
lines. As we indicated at the outset, the danger of the
quality-of-life, slippery-slope rationale is particularly
acute in our society, where critical-care beds are at a
premium, and cost factors may unduly influence
triage decisions (44).

VI: Tube-feeding in Halacha

The late internationally renowned halachic
authority, Rabbi Moshe Feinstein, in a series of
responsa on medical issues, discusses the question of
feeding a terminally ill patient intravenously. He
maintains that providing proper nutrition is impera-
tive, even in situations where intravenous feeding
might only prolong a life of pain. The only exception
to this rule would be where artificial nutrition would
be medically contra-indicated. Rabbi Feinstein
further declares that this procedure is so vital that it
may be administered involuntarily. He distinguishes,
however, between involuntary feeding, where the
patient disagrees with the doctor’s orders, but
ultimately consents, and force-feeding, where he
protests or must be physically restrained in order to
be fed. In the latter, Rabbi Feinstein posits that the
psychotrauma experienced by a dying patient whose
wishes are thwarted might hasten his death. (See
Baba bathra 147b) (45).

A major Israeli authority, Rabbi Shlomo Zalman
Auerbach, considers artificial nutrition to be routine,
‘ordinary’ treatment which may not be refused or
withdrawn, as one might ‘extraordinary’ treatment.
Consequently, a dying patient, suffering from
metastatic cancer, must receive oxygen and the
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artificial nutrition and hydration which he requires —
even if he is suffering and in great pain. Rabbi
Auerbach compares these treatments to providing
insulin, blood, transfusions and antibiotics, which
may not be withdrawn, even in cases of terminal
patients where withdrawal may be used to hasten
their deaths (46).

Rabbi Hershel Schachter, a leading scholar at
Yeshiva University and Rabbi Chaskel Horowitz
(the Viener Rav) maintain that artificial nutrition
and hydration are medical procedures which a
terminal patient may refuse.

Rabbi Schachter bases his ruling on the opinion of
Rabbi Yaakov Emden in the Mor uketziyah on
Schulchan aruch, Orach chaim 328 that the obligation
to save lives is comparable to the obligation to restore
lost articles (hashavat aveidah). Just as one who is in
extreme discomfort is not required to return a lost
article, so may a suffering, terminal patient refuse
medical treatment to restore his lost health. Rabbi
Schachter also finds difficulty with Rabbi Auerbach’s
contention that one must provide a dying patient who
is suffering with nutrition and hydration against his
will, while simultaneously praying for his demise to
spare him any further suffering (11).

Rabbi Horowitz, a noted authority in the
Chassidic community, issued his decision on behalf
of the Aishel Avraham Resident Health Facility in
Williamsburg. He considers artificial nutrition and
hydration to be a medical therapy on a par with other
surgical procedures, which may be refused by
critically ill, terminal patients (47).

VII Conclusions

1. Sanctity of life, the halachic imperative to preserve
life, supersedes, with few exceptions, quality-of-life
considerations in Jewish medical ethics. Indeed,
quality-of-life decisions are perceived, in many
cases, as nothing less than sanctioned euthanasia.

2. The imperative to preserve and prolong life,
wherever possible, should be uppermost in medical
decision-making. However, in cases of terminal
illness where the decision to utilize certain
treatments, surgery, or therapies would be likely to
increase the patient’s pain or be considered
medically futile, the patient would be entitled to
reject such treatment in advance.

3. CPR and other resuscitation procedures are
generally considered to be ‘extraordinary’ means of
reviving individuals who experience cardiac arrest.
Nonetheless, halacha declares that, in the absence of
a DNR (Do Not Resuscitate) order, medical staff are
required to resuscitate an elderly patient. Halacha
would, however, respect the decision of an elderly
terminal patient to request a DNR order since CPR
is, after all, a traumatic, extraordinary procedure
with doubtful benefit.

4. The question of withholding and withdrawing
artificial nutrition and hydration - tube-feeding —
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is not clear-cut in halacha. In the elderly, for
example, inserting or implanting feeding tubes may="
be perceived as extraordinary procedures withZ
potentially serious complications for critically il
elderly patients. Some halachic authorities, how-=
ever, equate tube-feeding with basic care an =
demand that patients be fed, even against theira
wishes. Others would maintain that tube-feeding is}
essentially a therapeutic procedure, which, like other=
medical treatments, may be refused by terminal~
patients in conditions of extreme pain or 1rrevers1ble<,'3
illness. 2
This writer suggests that, in geriatric patlents,?D
advance directives regarding artificial nutrition andm
hydration be limited to withholding nutrition — anN
act of omission — as opposed to withdrawing sucho
nutrition after the fact, which is an outright act ofg)
commission — ‘pulling the plug’. It should be noted3
that, medically speaking, tube-feeding (even thq_,
insertion of a nasal gastric tube) is considered a5
therapeutic procedure. It is also noteworthy that®
both legally and ethically, there is no distinctiono
between withholding or withdrawing medical~
treatment. In halacha, however, the differenceg
between the two is extremely significant. Legally, itg
is of the utmost importance that the health—careg_
facility communicate its philosophy, and policies vis-®
a-vis tube-feeding, DNR, and other treatments to al
entering residents upon admission; a belated — afteg
the fact — disclosure may subject the institution t03
legal liability.
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may have been unnerved. Some (most) would have
been readily reassured. The rest may have been more
reluctant to reveal personal information. The doctor
would have met his obligation. The patient would
have been informed. The possible implications for
medical practice would have been clear.

The new development represented by the
department’s booklet leaves no doubt. From the
point of view of informed consent, a doctor would
now appear to be under a clear duty to tell a patient
that all personal health information could well come
to be known by a wide range of people and that he
(the doctor) is powerless to prevent this (indeed,
according to the booklet, he is obliged to facilitate
it). Such a warning would seem to be obligatory not
least because the booklet contemplates that the
patient may refuse permission for information to be
passed on.

Of course, patients may well be surprised if
doctors suddenly start telling them that they have a
right to insist on what they have always thought was
theirs anyway (the right to privacy), but at least this
would see off the department’s new assault on
confidentiality. But would it? Even if patients were
to be so informed, doctors would also have to advise
them that keeping information from some others, for
example, those involved in any further or future
health care, may well be against their interests. As a
consequence patients would not know how to
stipulate whom to exclude and whom to include: a
blanket ‘not to be released to managers’ would
doubtless not do the trick. The patient may well

prefer to leave it all to the doctor, but as we have
seen, the doctor cannot control what happens to
personal health information.

Thus, informed consent in the form of advising @
the patient to refuse any release of information may 5
not be the answer. The only other form which ':
informed consent could take is to advise the patient S
that information will now only be ‘confidential to the @
NHS’. Some patients will not care. Others faced by {5
the implications of this, will decide not to confide £
certain matters to their doctors. They may not judge 5
their doctors to be at fault but clearly trust will be an 2
early casualty. So also will proper health care since S
the doctor will be treating the patient without §
knowing as much as the patient could tell him. &

It is often a consequence of reforms of the NHS =
that good health care is the first casualty. The S
current assault on confidentiality (for managerial =
reasons) may be another example. Perhaps it is not = g
too late for the booklet and the doubtful analy51s =
underlying it to be abandoned. Or is conﬁdentlahty
just not important enough?
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