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ABSTRACT

This paper serves two purposes: first, the proposition of
an ethical fiduciary theory that substantiates the often-
cited assertion that the patient—physician relationship
is fiduciary in nature; and second, the application of
this theory to the case of informed consent. Patients’
decision-making preferences vary significantly. While
some seek fully autonomous decision-making, others
prefer to delegate parts of their decision. Therefore, we
propose an ethical fiduciary theory that allows physician
and patient to jointly determine the physician’s role

on a spectrum from fiduciary as advisor to fiduciary

as agent. Drawing on legal concepts of the fiduciary
relationship and on phenomenological accounts of
obligation by Lévinas and Lagstrup, our theory relies on
the key attributes of trust, vulnerability and otherness.
Finally, practical implications of this theory for the
informed consent process are developed: we propose a
preassessment of patients’ risk and value profiles as well
as a restructuring of the oral consent interview and the
written consent materials.

INTRODUCTION

The fiduciary concept is considered a classic concep-
tual framework for the patient—physician relation-
ship. Thus, in their famous account of medical
ethics, Beauchamp and Childress stated: ‘The
patient-physician relationship is a fiduciary relation-
ship—that is, founded on trust or confidence; and
the physician is therefore necessarily a trustee for
the patient’s medical welfare’.! (p430) According to
this general understanding, the main aspects of a
fiduciary relationship are personal commitment of
the physician and mutual trust. This, however, is far
from a fleshed-out theory and it would certainly be
difficult to derive specific ethical imperatives from
such a broad sense of the fiduciary concept. The
question arises whether there is more to be said
about the fiduciary nature of the patient—physician
relationship and what implications this could have
for healthcare practice.

This paper focuses on the ethics of the fiduciary
relationship between the physician and the patient:
first, in a foundational, theoretical manner and
then in the specific context of informed consent.
In section 1, the concept of the physician as fidu-
ciary and its legal provenance are introduced.
In section 2, the theoretical foundation for the
ethical fiduciary concept will be laid. The newly
established fiduciary theory is then applied to the
specific context of informed consent in section 3.
Finally, section 4 draws practical conclusions from
the fiduciary theory of informed consent: the most
important ones being the introduction of a preas-
sessment in which the patient’s decision-making
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preferences and values are assessed and the reor-
ganisation of informed consent interviews and the
written informed consent documents.

THE LEGAL CONCEPT OF PHYSICIAN-FIDUCIARY
AND ITS IMPLICATIONS FOR AN ETHICAL
FIDUCIARY THEORY

Despite the prevalence of the fiduciary concept
in medical ethics, its theoretical foundation is still
lacking. To better understand the conceptualisation
of the physician as fiduciary, we will first turn to the
law, where the theory of the physician—fiduciary has
been further elaborated.

Historically, courts described relationships in
which one person was obliged to act in the best
interest of another as relationships of trust. Soon
‘trust’ developed into a distinct legal category
pertaining to property. Courts, thus, coined the
term ‘fiduciary relationship’ to refer to a broader
group of relationships, which did not fit the narrow
requirements of the legal trust, but still obliged one
person to act for the benefit of another.” Today,
fiduciary law governs a myriad of personal, profes-
sional and commercial relationships including,
for example, the relationship between parent and
child, lawyer and client, physician and patient,
trustee and beneficiary and corporate director and
corporation.® Despite the breadth and importance
of fiduciary relationships, courts and commentators
have still not agreed on a common definition. Some
even believe fiduciary relationships to be indefin-
able.”** Yet, there is consensus among scholars and
the judiciary that all fiduciary relationships share at
least the following common attributes: fiduciaries
are entrusted with power over the legal or practical
interests of another person (the beneficiary). Fidu-
ciaries render services that are socially desirable and
require special expertise. To apply their superior
knowledge and skill for the benefit of the other,
fiduciaries are usually granted discretion. The bene-
ficiary, on the contrary, is vulnerable and dependent
on the fiduciary. At the heart of this asymmetric
relationship lies the special trust that the benefi-
ciary reposes in the fiduciary. To protect the trust
and integrity of the relationship, fiduciaries are held
to the highest standard of conduct: They owe the
beneficiary “[n]ot honesty alone, but the punctilio
of an honor the most sensitive”.® (p464) Accord-
ingly, fiduciaries are bound by a duty of care, loyalty
and good faith.”™*

The patient-physician relationship fits this
description well: the patient usually lacks medical
expertise, making them dependent on the physi-
cian’s knowledge and judgement. The patient
entrusts the physician with power over their body
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and grants them discretion with regards to their medical judge-
ment. The hallmark of the patient—physician relationships is the
special trust, which patients place in their physician.'® 72! As
the Supreme Court of New Jersey elaborated: ‘Few decisions
bespeak greater trust and confidence than the decision of a
patient to proceed with surgery. Implicit in that decision is a will-
ingness of the patient to put their life in the hands of a known
and trusted medical doctor’.* Similarly, the Supreme Court of
Canada found it ‘readily apparent that the doctor-patient rela-
tionship shares the peculiar hallmark of the fiduciary relation-
ship”.”* Today, courts and commentators almost unanimously
acknowledge the fiduciary nature of the patient—physician rela-
tionship.?* %!

To ensure the full and accurate application of fiduciary princi-
ples in medical contexts, it is vital to clarify a common miscon-
ception: physicians are fiduciaries for their patients; however,
they are not trustees in the strict sense of trust law, as indicated
by some sources.! Trustees are entrusted with property. Physi-
cians are entrusted with power over the patient’s body—which
can hardly be qualified as property. The patient—physician rela-
tionship falls into the broader category of the fiduciary relation-
ship, but not into the narrow proprietary subgroup of the trust.
The depiction of the physician as trustee causes confusion and,
in the worst case, results in an inappropriate application of trust
law, which does not fit the requirements of the patient—physician
relationship.**

Based on the legal concept of the physician as fiduciary, Cher-
venak, McCullough and others have developed first ethical
accounts of the physician as fiduciary: in medical ethics, ‘[t]he
concept of the physician as fiduciary means that the physician
(1) is an authority—that is, they possess expert knowledge and
skills on how to protect and promote the health-related inter-
ests of the patient, and (2) are committed to using that expertise
primarily for the benefit of the patient and to making self-interest
a systematically secondary condition’.” (p174)

It is the purpose of this paper to show how such legal aspects
and first ethical accounts of the fiduciary concept can be
grounded in a deeper, phenomenological analysis of ethical obli-
gation and then be applied to the case of informed consent. In
the informed consent process, the patient entrusts the physician
with a host of responsibilities: (1) inquiring into and seeking to
understand their personal values, (2) evaluating which informa-
tion is necessary for a sufficiently informed decision according
to these values, (3) framing the information accordingly and (4)
(if wanted) making recommendations based on this knowledge.
We call this ‘fiduciary informed consent’.

AN ETHICAL FOUNDATION OF THE FIDUCIARY RELATIONSHIP
BETWEEN PATIENT AND PHYSICIAN

In previous ethical accounts of the fiduciary concept, commen-
tators have often simply assumed the fiduciary nature of the
patient—physician relationship without providing a theoretical
foundation for it. If at all, the fiduciary character has been justi-
fied by reference to either a long historical tradition*® %" or the
use of the concept in law. While these contexts are important to
understand the genesis of the concept, they have a rather limited
importance for its validity. The question remains: What are valid
reasons to consider the patient-physician relationship fiduciary
in nature? To answer this, the fundamental structure of ethical
obligation needs to be investigated. This will uncover an ethical
substructure underlying intersubjective interactions of trust that
may serve as a starting point for rethinking the fiduciary rela-
tionship between patient and physician.

Generally speaking, there are two views concerning the source
of ethical obligation: In the words of Christensen, ‘individual-
istic’ approaches—such as Immanuel Kant’s—place the source
of obligation within the individual, while ‘relational’ views
place it outside the individual, that is, in the other person or,
more precisely in their relationship to one another.”® Among
the authors Christensen cites in support of the latter view, two
in particular merit to be analysed here: The Lithuanian-French
philosopher Emmanuel Lévinas (d. 1995) and the less known
Danish philosopher and theologian Knud E. Legstrup (d.
1981). As will be shown, their relational accounts will offer a
starting point for an ethical fiduciary theory precisely because
of their focus on interpersonal relations as the ground of ethical
obligation.

In his ground-breaking book Totality and Infinity, Lévinas
analysed the phenomenological structure of intersubjectivity
in general and the ethical structure of obligation in particular.
According to his analysis, the ethical substructure of intersub-
jective relations is that of the self and the other that is medi-
ated by the face, a term that encompasses all aspects of how a
person appears. The face reveals the otherness of the other who
is fundamentally vulnerable, irreplaceable and always eludes the
self to some extent. The standpoint of the other is never fully
interchangeable with one’s own because the freedom of the self
encounters the vulnerability of the other as its boundary. ‘But
the [...] absolutely other [...] does not limit the freedom of the
same; calling it to responsibility, it founds it and justifies it’.”’
(p197) Out of the freedom of the other arises, the ethical obliga-
tion to respect them and to take responsibility for them without
taking away their freedom.

Applying Levinas’ phenomenology to the field of medical
ethics, it has been proposed to think of the patient—physician
relationship as a special manifestation of the relation of the self
and the other. Compared with Levinas’ general account of the
self and the other, the physician—patient relationship is ‘qual-
ified” in two regards. As healthcare professionals, physicians
already bear a general responsibility for any potential patient
resulting in a special duty to aid in cases of emergency. When
the patient entrusts themselves in the care of the specific physi-
cian and the physician accepts this entrustment, the physician’s
general responsibility towards any potential patient becomes a
specific obligation towards this individual patient.

In the ‘face of the patient’, there appears a fundamental
vulnerability and non-interchangeable freedom that obliges
the physician to take responsibility for them while, at the
same time, respecting their otherness’’: The patient’s freedom
and vulnerability provide the foundation for the freedom and
responsibility of the physician to care for them. Benito and
Garcia have applied Lévinas’ theory to informed consent: ‘In
the process of IC [informed consent] [...] the patient’s Face
appears: this Face demands support and protection and limits
patient’s autonomy. Consequently, the physician is asked by the
patient to take responsibility for the Other. [...] Good medical
practice has to incorporate a patient-centered responsibility, a
protection that respects the autonomy of the subject and does
not allow indifference’.’’ (p452) Accordingly, they argue for
a shift from an informed consent concept solely based on the
principle of autonomy to an account that includes beneficence
and non-maleficence to a higher degree: faced with the other-
ness and vulnerability of the patient, the physician should not
rely solely on the patient’s wish, but consider whether an inter-
vention is truly beneficent or, in the words of fiduciary theory,
in the patient’s best interest. From the perspective of fiduciary
theory, the asymmetric relationship of the self and the other is
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best described—not as paternalistic on one end of the spectrum
or as solely based on the patient’s autonomy on the other—but
as an intermediary one, in which physician and patient share the
responsibility for the patient’s health.

As has been pointed out by Christensen, Lévinas provides a
comprehensive account of the structure of ethical obligation,
however, he ‘does not present a theory about the content of
ethical obligation’.”® (p25) For this, we turn to Legstrup’s
account. In The Ethical Demand, Logstrup chooses a similar
approach grounded in the phenomenological analysis of the
relationship of trust. He does, however, differ from Lévinas in
one important detail: while Lévinas sees the source of ethical
obligation solely in the otherness of the other, Logstrup main-
tains that ‘ethical responsibility arises [...] from the nature of
the relationship itself, the trust between human beings’.® (p30)
Logstrup starts his argument with the observation that human
existence is grounded in trust: ‘It is integral to human life that
we normally meet each other with natural trust’.>* (p9) Even
strangers are met with trust. Distrust only arises when there is
reasonable doubt that the other can be trusted. Trust, however,
entails the possibility of hurt, because ‘to show trust is to deliver
oneself up’.’* (p10) In trusting the other, for example, to show
me the way to a train station I cannot find, I expose a vulnera-
bility and lack of knowledge while, at the same time, causing a
demand that can be met or disregarded by the other. ‘Regard-
less of how varied the communication between us may be, it
always consists in daring to come forward to be met by the other.
This is [...] the basic phenomenon of ethical life. Therefore, the
demand that arises from this needs no revelation in the theo-
logical sense [...], and nor does it come from a [...] conscious
arrangement’.** (p17) The demand arising from a relationship
of trust is indeed unspoken and can even contradict the spoken
request of the person: ‘The other human being’s own inter-
pretation of what the trust they show or desire is really about
is one thing; the demand which is implicit in that trust [...] is
quite another thing’.** (p20) In other words, there is a poten-
tial conflict between the self and the other and the way they
interpret the ethical obligation arising from their relationship
of trust. Paradoxically, such a conflict is not detrimental to the
relationship but instead a sign of freedom: ‘If this were not the
case, a communication between us—on a basic and existential
level—T[...] would not be possible. For if it were merely a matter
of responding to the expectation of the other and fulfilling their
wish, our life together would simply consist in—irresponsibly—
making ourselves into the tool of the other person’.** (p20)

Considering these phenomenological accounts of obligation
as an ethical relation between the self and the other, the fiduciary
relationship between patient and physician appears as a special
manifestation of it: by showing trust, patients entrust themselves
to the physician adding the vulnerability of trust to the already
existing health-related vulnerability. Since the establishment of
this relationship, there has been an unspoken demand extending
from the other, the patient, to the self, the physician, (or vice
versa) that the one shall respect and protect the other. The
same relationship might be viewed as hierarchical from either
perspective: because of a special vulnerability, the patient is ‘at
the hands’ of the physician who seems to be in power. At the
same time, the patient imposes a fundamental ethical imperative
on the physician that Lévinas has described as the face of the
other that cannot be replaced. To understand the patient—physi-
cian relationship as fiduciary, it is to find a middle ground where
the self and the other meet at eye level. In Logstrup’s words:
‘From this fundamental dependence [...], the demand arises that
we take care of that in the other person’s life which is dependent

upon us, and which we have in our power. However, based on
the same demand, it is forbidden that we ever attempt to rob the
other person of their independence, even for their own sake.
Responsibility for the other person can never consist in our
taking on the responsibility which is their own’.** (p26) Because
of the divide of otherness, neither the patient’s nor the physi-
cian’s freedom can be absorbed by the other. Thus, the fiduciary
model navigates the middle ground between the paternalistic
model on the one and the consumer model on the other end
of the spectrum.” To say that the physician as fiduciary makes
the patient’s interests their own, therefore, is not to say that the
physician yields all judgement to the patient (nor the other way
around). Instead, physician and patient need to find and evaluate
the convergence or divergence between the spoken demand of
the patient and the unspoken demand of the situation. How this
could be done in the case of informed consent, shall be outlined
in the following.

THE THEORY OF FIDUCIARY INFORMED CONSENT

Moving from the abstract ethical theory of the fiduciary rela-
tionship to a more concrete application of it, it shall be shown
that the matters of trust and obligation detailed with the help
of Levinas and Legstrup resurface in the legal and ethical
discussion of informed consent: In American law, the informed
consent doctrine is regarded as ‘the most direct application of
fiduciary principles’.*' (p295) Since the introduction of the
patient-centred informed consent doctrine in Cobbs v. Grant
and Canterbury v. Spence, courts have relied heavily on the
physician’s fiduciary status to explain their duty to inform the
patient.'®#! With regards to the patient’s lack of medical infor-
mation, the hallmarks of the fiduciary relation—the patient’s
vulnerability, their trust and reliance on the physician—become
apparent. Accordingly, the California Supreme Court reasoned
in Cobbs that ‘the patient, being unlearned in medical sciences,
has an abject dependence upon and trust in his physician for the
information upon which he relies during the decisional process,
thus raising an obligation in the physician that transcends arms-
length transactions’.** In Canterbury, the court explicitly iden-
tified these ‘fiducial qualities’ as the basis of the ‘physician’s
duty to reveal to the patient that which in his best interests it is

important that he should know’.*

Fiducial qualities relevant for informed consent
With the help of Levinas and Legstrup, we have been able to
demonstrate that the ethical obligations between physician and
patient rely precisely on the attributes which the courts have
identified as the ‘fiducial qualities’: vulnerability, trust and other-
ness. But how do these qualities relate to the issue of informed
consent?

1. Vulnerability: the fiduciary relationship is asymmetric in so
far as the physician is in a position of superiority, while the
patient is vulnerable; first, because of poor health, second,
because of their lack of expertise. In the context of informed
consent, the patient’s vulnerability has the following impli-
cations: first, the psychophysical vulnerability is exposed in
the disease and the need for care. Patients are often willing to
do whatever it takes to receive the interventions that prom-
ise to increase quality or length of life. Second, the patient’s
vulnerability takes the form of lack of knowledge, which ren-
ders the information process necessary. Regarding informed
consent, the patient—physician relationship is, therefore, par-
ticularly asymmetrical, which further enhances the patient’s
reliance on the physician.
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2. Trust: out of the trust between the patient and physician aris-
es an ethical obligation for both of them (but especially for
the latter) to weigh alternative courses of action and to find
the unspoken demand of the situation. To identify the unspo-
ken demand in the context of informed consent, the patient
and the physician must collaboratively assess the risks of the
treatment and identify the patient’s affected values. Medi-
cal decisions are often value-depended. Yet, patients rarely
know about the importance values bear on medical decision-
making. They might not even have a spontaneous answer as
to what their values or preferences are. Patient’s values and
preferences are, thus, often ‘unspoken demands’. The unspo-
ken demand might not always be identical with the spoken
demand: for example, some patients’ spoken demand might
be not to learn about serious risks of a treatment, yet the
unspoken demand of the situation may still require the phy-
sician to inform them about such risks. It is vital to note that
this is not a paternalistic position. It does not allow the phy-
sician to ever over-ride the patient’s decision. ‘Identifying
the unspoken demand’ in the context of informed consent
simply means to identify the patient’s values and preferences.

3. Otherness: due to the otherness of the other who can never
be substituted, it is ethically forbidden for one to completely
substitute the responsibility of the other. Both, the paternal-
istic substitution of the patient’s will with the physician’s and
(for the lack of a better term) the ‘autonomist’ substitution
of the physician’s will with the patient’s, are to be avoided.
Instead, patient and physician need to work out their distinct
responsibilities in a given situation and the extent to which
decisions can be delegated (and the extent to which the pa-
tient is willing to do so). Applying this to informed consent,
the following can be derived: due to the otherness of the
patient (and vice versa of the physician), it is ethically prob-
lematic to completely substitute the other’s decision-making
capacity. There surely is a right not to know as well as there
is a right to know, but it is not unlimited. There will always
be parts of a decision that cannot be fully delegated and must
be discussed with the patient. On the other hand, there are
parts that may well be delegated to the physician, should the
patient choose to do so. Therein lies, as will be shown below,
the significance of a preassessment of the patients’ preferenc-
es and values and an agreement between patient and physi-
cian on the extent to which the physician is allowed to act in
the patient’s interest.

Theoretical implications for a framework for fiduciary
informed consent
How can these implications be translated into a more elabo-
rate theory of fiduciary informed consent? In 2009, Joffe and
Truog laid the foundation for such a theory that can serve as
a starting point: their account begins with the assertion that
informed consent, understood as the process in which patients
autonomously authorise medical interventions, is fundamental
to ethical practice in healthcare. At the same time, in everyday
life, patients often claim decision-making responsibility only to
a limited extent and entrust physicians with a substantial part of
the decision. According to the authors, the fiduciary concept as a
solution to this problem can serve two different purposes: it can
conceptualise an existing practice in a descriptive manner and
normatively regulate such practices.*® How can it do so in the
case of informed consent?

Due to different factors among which time and resources
might play an important role, physicians often do not live up to
their obligation to facilitate informed consent and do not present

the patient with all treatment alternatives, risks and benefits,
but instead propose only the intervention they deem best. The
result could be called ‘minimally informed acquiescence rather
than true informed consent’.*® (p347) This, however, seems
to be accepted or even desired by many patients who prefer a
reserved decision-making role. A model that could explain the
implicit responsibility transfer that occurs in these situations is
the fiduciary model: using a legal analogy derived from Shep-
herd,’” Joffe and Truog describe two relevant roles a fiduciary
can play: the fiduciary as agent acts on behalf of their client
without requiring specific authorisation for individual actions.
Rather, this autonomy is given to them by the client on entering
into the fiduciary relationship. The fiduciary as adviser primarily
provides the client with information and is never authorised to
act as their representative without the client’s consent.*®

It is easy to see that neither of these conceptualisations exclu-
sively accounts for the complexity of the patient—physician rela-
tionship: the concept of a fiduciary as agent is only appropriate
if the patient is unable to take on the role as a decision-maker or
has fully delegated this to the physician. Also, physicians cannot
know the patient’s values and preferences in advance to make
important medical decisions as their representatives. Conversely,
the fiduciary as adviser would not be realistically applicable to
complex medical treatments that require the physician to make
numerous minor decisions without always being able to obtain
the patient’s explicit consent.*® The authors, therefore, advocate
for a mixed model: mirroring the middle ground between the
self and the other that we have outlined in light of Levinas’ and
Logstrup’s phenomenological analysis, they propose ‘that every
interaction involving a physician and a competent adult patient
inevitably straddles the agency and advisor models of fiduciary
relationships’.*® (p355) These models should be thought of as
a spectrum where ‘different physician—patient dyads occupy
different points on the continuum between these two archetypal
relationships’,*® (p355) providing the opportunity for degrees
of delegation depending on the patient’s individual preferences.
In other words, the fiduciary framework is no one-size-fits-all-
solution but depends on the patient’s autonomous will to form
their informed consent according to their own requirements.
It will be shown below, how this aspect of the mixed fiduciary
model can be brought into practice by introducing a preassess-
ment of the patient’s preferences.

Now, how can the mixed model be applied to specific situa-
tions of the informed consent process? Which ‘parts’ of medical
decisions can be delegated to the physician as agent and where
do they function merely as advisors? Joffe and Truog propose
the distinction between choices about ends and choices about
means: ‘Patients’ values inform decisions about ends, whereas
once patients and physicians reach agreement about ends, tech-
nical considerations that lie within the domain of medical exper-
tise inform decisions about means’.*® (p356) Therefore, generally
speaking, choices about ends lie within the domain of the patient
and the physician-fiduciary as advisor, while choices about
means lie within the domain of the physician-fiduciary as agent
and the patient as beneficiary. To cite an example in the context
of end-of-life decision-making, the choice between longevity and
quality of life is a choice of ends highly dependent on patients’
values, while the choice between two different anaesthetics is
a choice of means that seems almost value-neutral. Therefore,
the former decision cannot be delegated to a physician—fiduciary
whereas the latter can. It is not always clear to what extent a
decision primarily concerns ends or means (especially since these
are often intertwined), but according to the authors, they, too,
can be located on a spectrum. On this spectrum, the patient’s
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values and preferences are more relevant, the more a decision

affects the ends of the treatment.

Additionally, there can be cases in which the choice of means is
value dependent, thereby necessitating the patient’s consent. To
take a different example than the one of breast cancers cited by
Joffe and Truog, blood transfusions seem to be a neutral means
during an operation. Yet, religious groups such as Jehovah’s
Witnesses oppose blood transfusions as contrary to divine law.
Accordingly, the decision (whether to do a blood transfusion)
becomes value-dependent as it touches on the patient’s religious
beliefs.*® Similarly, porcine medicinal products could be value-
dependent means as potentially violating Jewish or Muslim
dietary rules, while bovine products could be in conflict with
Hindu faiths.*” This illustrates the importance of establishing a
patient’s value profile because it shows how complex the spec-
trum can be. Covering the beginning, middle and end of the
means-ends-spectrum, Joffe and Truog end with the following
hypothesis:

1. ‘Patients are always responsible for medical decisions about
the ultimate goals of therapy, which necessarily involve
weighing of values.

2. Patients are presumptively responsible for decisions about
the means to those ends, to the extent that such decisions
entail value-laden choices among subsidiary ends.

3. Physicians may assume presumptive responsibility for those
decisions about means that are unlikely to entail value-laden
choices between subsidiary ends’.*® (p360)

Conceptualising informed consent in a fiduciary framework,
simultaneously allows for a greater and lesser degree of dele-
gation and autonomous decision-making on the patient’s part
depending on their decision-making preference and value
profile. Far from being a return to paternalism in a new form, the
fiduciary concept empowers patients to decide for themselves to
what extent they want to exercise their autonomous decision-
making capacity and whether they want to delegate certain parts
of the decision to the physician as fiduciary. The fiduciary frame-
work encompasses both a right to know and, to a certain degree,
a ‘right not to know’. The latter, however, is limited: some deci-
sions cannot be delegated as their delegation would undermine
the patient’s autonomy and violate the physician’s by entrusting
decisions to them that are outside their responsibility.

PRACTICAL CONSEQUENCES OF FIDUCIARY INFORMED
CONSENT

Fiduciary informed consent relies on the rationale that patients
differ in their preferred model of decision-making and the roles
they assign the physician: while some patients seek fully auton-
omous decision-making (physician as advisor), others prefer
shared decision-making (deliberative model) and again others
prefer to delegate parts of their decision (physician as agent).*
If self-determination is taken seriously as justification and goal
of informed consent, the informed consent process must be
tailored to the patient’s individual preferences. These theoretical
implications have direct practical consequences: first, the intro-
duction of a preliminary discussion where the patient’s decision-
making preference and value profile are assessed, and second, a
reorganisation of the consent interview and the written consent
materials.

Preassessment of patients’ preferred role in decision-making

The first goal of the preliminary discussion is to determine the
patient’s desired role in the decision-making process. If the
patient prefers an active role, the physician serves only as an

advisor, merely providing the necessary information to enable
the patient’s independent decision-making. If the patient desires
collaborative decision-making or a reliant role, the physician
becomes more of an agent. As agent, the physician not only
provides information but also offers concrete suggestions.

For the development of patient profiles with regards to their
informational preferences, the fiduciary concept can use results
from the ongoing empirical research on informed consent in
healthcare practice. In a study on patients’ attitudes towards
informed consent for anaesthesia and surgery, Burkle et a/ found
that while most patients (61%) felt that the benefit of infor-
mation outweighs the negative effects produced by it, 21% of
patients believed the opposite. Of the former information-affine
group, 80% wanted the disclosure of rare but severe risks and
nearly all of them (97%) agreed with the disclosure of common
but less severe risks. The proportion of patients who want disclo-
sure is significantly smaller in the group that can be characterised
as information-averse (66% and 80%, respectively). This group
can be interpreted to be more willing to take risks and delegate
control to the physician.*® There seem to be distinct informa-
tion and risk types on a spectrum from those demanding more
information and being less ready to take risks to those rather
information-averse and more willing to take risks.

With these results as a starting point for a roughly sketched
typology, three patient information and risk types could be
distinguished: group A, on one end of the spectrum, can be
described as highly information-seeking and risk-averse, while
group C, on the other end of the spectrum, is more risk-taking
and information-averse. Group A prefers the physician—fiduciary
as advisor, whereas group C tends towards the physician—fidu-
ciary as agent. Group B includes patients ‘in between’ who are
willing to delegate parts of the decision-making process while
reserving others for their own judgement. With regards to group
B, the physician takes on a mixed fiduciary role. The physician’s
role is, therefore, not identical in all patient—physician relation-
ships. Rather, it depends profoundly on the patient’s individual
preferences. These classifications are no static, one-time deci-
sions between physicians and patients but remain subject to the
autonomy of the patient and can, therefore, change with their
situation. Changes in patients’ information preferences may lead
to a re-evaluation of their risk type and a subsequent change to
the fiduciary role of the physician.

The assessment of the patient’s risk type should be combined
with an assessment of the frequency and severity of complica-
tions which might occur during the intervention. According to
Carlisle, aspects with a high severity of harm should be disclosed
even if the likelihood of the risk’s occurrence is low. Those with
little severity of harm do not always need to be disclosed even
if they are more likely to occur.*' We propose that the risk type
of the patient should be matched to this, so that a risk-averse
patient is informed about all potential risks of an interven-
tion regardless of their severity of harm (but still an order that
reflects the severity, see below), while more risk-taking patients
need only be informed about the most harmful risks.

Another way to approach the question would be to classify
patient risk and information types with regards to their role in
the shared decision-making process by employing the Control
Preference Scale developed by Degner et al.** In cross-sectional
interviews in end-of-life situations, the researchers distinguished
five groups of patients according to their control preferences
ranging from ‘I prefer to make the decisions about which tests
or treatments I receive’ to ‘I prefer to leave all decisions about
which tests or treatments I receive to my doctor’. These five
groups were later clustered into three general classifications:
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‘active’, ‘collaborative’ and ‘passive’. In our categories intro-
duced above, group A would be independent, group B would
seek shared control and group C would be reliant on the physi-
cian as fiduciary agent. This example illustrates how well shared
decision-making concepts fit into the fiduciary theory, providing
an opportunity for a combination of shared decision-making
research and fiduciary theory in ethics and law.

Preassessment of patient value profiles

The second goal of the preliminary conversation is to encourage
the patient to reflect on personal values that may determine
what they deem appropriate to delegate. As the discussion of
Joffe and Truog has shown, whether or not information must be
disclosed and decisions can be delegated, depends not only on
potential risks and harms but also on the values a decision might
touch on. Decisions concerning the ends of a medical interven-
tion are always value-based and cannot be delegated. They must
always be discussed with the patient even if the patient identi-
fies as a group C patient. Regarding decisions about means, the
matter is more complicated: the religious examples cited above
have shown that means can be value laden. Accordingly, medical
means, which otherwise do not need to be discussed, might
become an essential part of the informed consent process due
to the patient’s specific values. The preliminary conversation
should convey that medical decisions can be value-laden and
that value-laden decisions must not be delegated. Since specific
value-laden decisions that might arise during future consent
interviews cannot be anticipated, the preliminary conversation
should only address in a general manner what is most important
to the patient. Such a general understanding of the patient’s most
important values serves as a starting point for the discussion of
specific value-laden decisions in future consent interviews and
provides the patient with an impetus to reflect on their personal
values ahead of time.

Preassessments within the constraints of the clinical
environment

Given the limited resources in the clinical environment, the
introduction of additional preassessments must be carefully
considered to avoid putting yet another burden on already
strained physicians. Preassessments have proven to significantly
improve the quality of informed consent and likely save time
in the long run. While decision-making preferences and values
become more important in high-risk interventions, if preferences
among patients vary considerably, or if there is no consensus on
the standard of care within the medical profession,* conveying
the rationale—that personal values and decision-making prefer-
ences matter—positively impacts all medical decisions and treat-
ment relationships. Especially if patients have not previously
considered their preferences and values, presenting them with
the importance of personal values for medical decisions and
possible roles in the decision-making process promotes a better
understanding of the medical decisions they are facing, helps
develop clearer treatment preferences and encourages patients
to take on a more active role.** **

While the benefit of reaching closer to the ideal of full self-
determination is a strong argument for the introduction of
preassessments, counterarguments regarding feasibility must
not be disregarded. Preassessments do require more time. But
they are not as resource-consuming as one might assume: First,
the preliminary conversation is conducted only once when the
patient—physician relationship is first created. The assessment is
recorded for all future interactions and will be made available
to the treating physician on every subsequent visit. Preferences

can always be amended, but the full upfront assessment will
not have to be repeated each time. Second, even the upfront
assessment should take no longer than a couple of minutes. The
preliminary conversation is designed as a brief discussion on the
importance of values and decision-making preferences that must
be ‘high level” enough to inform all subsequent interactions with
the patients. Medical decisions that arise during the course of
a treatment relationship vary in nature and significance. ‘High-
level parameters’ can be applied to different medical decisions
and can be enriched with further information during the respec-
tive consent interview. Further research must show whether the
preliminary conversation is best conducted as an open discussion
between patient and physician or whether standardised prefer-
ence assessment tools should be introduced. Standardised pref-
erence assessment tools have been appraised for their ease of
interpreting, administering and completing within a reasonable
time and without prior training in previous studies.* But further
studies are needed to confirm these results in the clinical routine.

Regardless of the concrete method, institutionalised preas-
sessments provide two considerable benefits: they significantly
improve the quality of informed consent and take pressure off
the physicians as they would neither be expected to simply
‘know” what is important to the patient nor have to justify taking
additional time to inquire into such values.

Restructuring the oral informed consent discussion

The preassessment is only the first step to achieving fiduciary
informed consent. In a second step, the consent interview must
be adapted to the patient’s decision-making preferences and
values, which have been identified in the preliminary conver-
sation. The consent interview should distinguish between deci-
sions about ends and decisions about means. When discussing
means, the physician should highlight all value-laden questions
the particular case might prompt, for instance the use of bovine
products that interfere with the patient’s religious beliefs. Such a
distinction by means and ends provides a logical structure for the
consent interview as decisions about ends logically precede deci-
sions about means. More importantly, the distinction clarifies
which decisions are value laden in the particular case, serving as
a reminder that these decisions must not be delegated and should
only be made after careful consideration of the patient’s values.

Restructuring of written informed consent material
As a further practical consequence, the written information
material must be reorganised into three sections:

The first section should contain general information about
ends. Patient information sheets regularly refer to a specific
treatment—hence only to specific means. Nevertheless, all
patient information sheets should include a brief first section
with abstract questions about ends to remind the physician that
the consent interview should begin with a discussion of ends.

The second section should pertain to value-laden decisions
about means. While standardised consent materials cannot
encompass information pertaining to every idiosyncratic belief
the information sheet should highlight decisions that could
conflict with commonly held beliefs, such as the use of animal
products that violate common (religious) dietary rules.

The third section should discuss value-neutral decisions about
means, stating information about the risks of the specific treat-
ment. Instead of providing the information according to medical
criteria such as the order of affected organs or the consecu-
tive steps of the intervention, an order of relevance should be
employed. The risks highest in severity of harm and likelihood

6

Ludewigs S, et al. J Med Ethics 2022;0:1-8. doi:10.1136/jme-2022-108539

"1ybuAdoo Aq pa1oslold 1sanb Aq #7202 ‘6 |udy uo jwod fwg awly/:dny woly papeojumod ‘ZZ0z loquiadaq £2 U0 6£S80T-220Z-2WIl/9eTT 0T Se payslgnd 1sii :so1y13 paN


http://jme.bmj.com/

Extended essay

of occurrence should be described first, less severe or less likely
risks should follow.

Organising the written consent material in the proposed order
allows physician and patients to easily access the information the
patient seeks according to their individual preferences while also
ensuring that all patients receive at least the required informa-
tion. Disclosures about ends and value-laden means are required
as such decisions can never be delegated to the physician without
violating the patient’s autonomy. Similarly, disclosures about the
most common and most severe risks are compulsory because
self-determination requires an informed consent. To make an
informed decision, the patient must, at a minimum, understand
the risks highest in severity and likelihood. Group C patients
would only need to read the first page(s): section 1 about ends,
section 2 on value-laden means and the beginning of section 3
on the most common and severe risks. If desired, they could
stop there and would be spared from information overload.
Patients who choose to gather further information could read
the remaining pages on risks of lesser severity or likelihood.
Such restructured information sheets guarantee that the extent
to which patients are willing to entrust their responsibility to the
physician remains within their autonomous decision.

CONCLUSION

Starting with the legal classification of the patient—physician
relationship as fiduciary, we have demonstrated that the fidu-
ciary concept can provide normative guidance for the case of
informed consent once it is founded on a deeper ethical theory
of fiduciary obligation. Drawing on phenomenological accounts
of obligation by Lévinas and Legstrup, our ethical fiduciary
theory relies on the key attributes of vulnerability, trust and
otherness: because of their lack of medical expertise and the
trust they repose in the physician patients are vulnerable, they
are dependent on the physician. From this dependence stems
the physician’s obligation to take care of the patient and to act
in their best interest. Yet, the otherness of the patient does not
allow the physician to ever undermine the patient’s indepen-
dence, not even for their own sake. The fiduciary nature of the
patient—physician relationship forbids a paternalistic substitution
of the patient’s will as much as it forbids the physician to yield all
judgement to the patient. Instead, the fiduciary theory navigates
the middle ground between the paternalistic model on the one
and the consumer model on the other end of the spectrum; it
allows physician and patient to share the responsibility for the
patient’s health.

Combining our ethical theory of the fiduciary patient—
physician relationship with informed consent theories, several
practical implications can be drawn: the degree to which respon-
sibility can be delegated to the physician in the informed consent
process depends on the patient’s willingness to do so and on the
individual relationship of trust between physician and patient.
Therefore, we propose the introduction of a preassessment
of the patient’s information, risk and value type to enable the
patient to choose how the physician should act on the spec-
trum from fiduciary as agent to fiduciary as adviser. Based on
this individual assessment, the physician can tailor the informed
consent process to the patient’s individual needs. To facilitate
such personalisation, the consent interview should distinguish
between decisions about ends and means and highlight all
value-laden decisions. Accordingly, the written consent mate-
rial should be reorganised into three distinct sections: section 1
should contain basic information about ends; section 2 should
highlight value-laden decisions about means; section 3 should

pertain to value-neutral decisions about means, stating infor-
mation about the risks of the specific treatment beginning with
the most common and severe risks. Our fiduciary theory is not
limited to informed consent. In our opinion, the answer to many
of the ethical questions in healthcare could lie in the often cited
but seldom explained assertion that the patient—physician rela-
tionship is fiduciary in nature.

Correction notice This article has been corrected since it was first published. The
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