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Abstract
Reliable medically assisted sex selection which does not
involve abortion or infanticide has recently become
available, and has been used for non-medical reasons.
This raises questions about the morality of sex selection
for non-medical reasons. But reasonable people
continue to disagree about the answers to these
questions. So another set of questions is about what the
law should be on medically assisted sex selection for
non-medical reasons in the face of reasonable
disagreement about the morality of sex selection. This
paper sketches a way of thinking about what the law
should be, and concludes, contrary to what the law is in
many places, that medically assisted sex selection for
non-medical reasons ought to be legal.
(Journal of Medical Ethics 2001;27:302–307)
Keywords: Sex selection; law; morality; liberalism; abor-
tion; non-identity problem

It is now possible, with reasonable reliability, to
select the sex of one’s child. There are many ways of
doing this with medical assistance. One way is by
terminating pregnancy if the fetus is not the desired
sex. But recent attention has focused on two meth-
ods. One is the preconceptual method of separating
X and Y sperm. This technique increases the
chances of a couple getting a girl if that is the sex
they are trying to get from about 50% to 85%, and
increases the chances of their getting a boy if that is
the sex they are trying to get from about 50% to
65%.1 The other is the postconceptual method of in
vitro fertilisation and preimplantation genetic diag-
nosis.2 This is the only method which oVers a good
chance of a pregnancy with a fetus of the chosen sex
and a near zero chance of a pregnancy with a fetus
of the non-chosen sex. Since preimplantation
genetic diagnosis has only recently become avail-
able, it is only recently that a reliable method of sex
selection which does not involve termination of
pregnancy has become available.

Discussions of sex selection suggest that the cen-
tral issue to be resolved is the morality of sex selec-
tion. No doubt any couple at least considering sex
selection will want to have a position on this. But
there is another issue. Compare the abortion
debate.3 Reasonable people take diVerent sides on
the moral status of the fetus, on when the pregnant
woman’s interests outweigh the interests of the
fetus, and so on. In a pluralistic liberal democratic
society, this generates a further question: what
should the law on abortion be in the face of reason-
able disagreement about the morality of abortion?
And one’s position on the morality of abortion need

not coincide with one’s position on what the law
should be. For example, many people believe that
abortion is wrong, and would not choose to have
one themselves, but also believe that women should
have the liberty to decide for themselves whether to
have an abortion. Thus the other issue in the debate
about sex selection is: what should the law be on sex
selection in the face of disagreement among
reasonable people about the morality of sex
selection?

We might try to resolve this by seeking unanim-
ity on the morality. But if the abortion debate is any
indication, that is unlikely to happen soon. In the
present and perhaps permanent state of disagree-
ment among reasonable people about the morality
of sex selection, we need a diVerent way of asking
what the law should be. At present, medically
assisted sex selection for non-medical reasons is
illegal in the United Kingdom, Canada,4 and in two
states in Australia.2 This paper outlines a way of
thinking about what the law should be, and
concludes that sex selection ought to be legal.

Liberty and the law
An ongoing, and perhaps permanent, feature of free
societies is that reasonable people disagree on basic
values. In such conditions, there are really only two
choices. One is to have a society in which whichever
interest group happens to achieve the balance of
power gets to force its values on others who can
reasonably disagree with those values. The other is
to have a society in which value disputes are
resolved in a way in which no one can reasonably
reject.5 6 I will assume that the second choice is cor-
rect (and possible), but will not try to argue for this
in any extended way. My question is what the law
on sex selection should be in such a society .

Given that there are disputes over a number of
basic values, the usual method of trying to resolve
them in a way no one could reasonably reject is to
try to appeal to agreement on more general value
questions.7 Thus there is dispute over which
religions, if any, merit our support, and dispute over
which forms of expression are worth making. But
we can agree that freedom of thought and freedom
of expression are valuable, and that restrictions on
them need substantial justification, even though we
continue to disagree on the ways in which these
freedoms should be exercised. More generally, we
can agree on the value of quite broad liberties even
though we disagree on the value of particular ways
of exercising them.

In some ways, this is a compromise. We do not
want others imposing their values on us, and so we
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are prepared not to impose our values on them in
exchange. Thus in assessing the consequences of
proposed laws or public policies, we are prepared to
use a conception of benefits and burdens which
others cannot reasonably reject: for example, we are
prepared to regard restrictions on freedom of
thought or expression as a significant burden inde-
pendently of the content of the restriction. But it is
more than a compromise. It reflects a recognition of
the fact that people are free and equal: free in the
sense that people are able to make their own deci-
sions about the merits of various diVerent ways of
living, and equal in the sense that being free in that
way is the basis for their political standing.8 Again,
compare abortion. Having control over such major
aspects of their lives (and their bodies) as when and
whether to have children is seen by many as funda-
mental to women’s achieving full political equality.
Assessing benefits and burdens in terms no one
could reasonably reject therefore reflects a commit-
ment to a fundamental political ideal of a society of
people who are regarded as free and equal.6

An exacting requirement
While this provides a general presumption in favour
of various broad liberties, the commitment to
liberty is never absolute. A commitment to freedom
of expression, for example, does not require that we
do not penalise someone who shouts “Fire!” as a
hoax in a crowded cinema. More generally, a com-
mitment to freedom of expression can acknowledge
that there can be restrictions on time and place of
expression. Nevertheless, the commitment to lib-
erty is basic: if society significantly restricts the lib-
erty of some, it needs to be on grounds that those
restrained could not reasonably reject.

Now to sex selection. Some people want to be
able to select the sex of their children. And the
decision to do this is not to be taken lightly. The
only reliable way of selecting sex which does not
require abortion or infanticide, in vitro fertilisation
plus preimplantation genetic diagnosis, is highly
invasive, and the fact that some women are
prepared to go through with it tells us that, for one
reason or another, it is very important to them. The
question, then, is whether any justification for
restricting their liberty to select the sex of their
children can be made on grounds they cannot rea-
sonably reject. On the other hand, as the discussion
of freedom of expression shows, the commitment to
liberty does not rule out the possibility that such
grounds could be put forward.

In order to resolve this kind of issue, we need to
find some way of characterising the liberty in ques-
tion, its value, and the kinds of interests that
restricting the liberty might protect or promote, all
in terms no one can reasonably reject. This is an
exacting requirement. Someone might, on religious
grounds, believe that sex selection is wrong, or
might believe that it is wrong to interfere with natu-
ral processes. But even if it reasonable to accept
such grounds, it is also reasonable to reject them: it

is reasonable to reject all religions and it is reason-
able to believe that there is nothing morally
privileged about natural processes.

In order to settle what would justify restricting
people’ s liberty to select the sex of their children,
we need a way of characterising the liberty at a level
at which we can agree on its value. Many people
claim that it makes no important diVerence what
the sex of their children is. Some disagree, as
witnessed by the eVorts they are prepared to go
through to select the sex of their child. Evidence
suggests that by far the most common reason in
prosperous pluralistic liberal democracies is that
couples want to have a balanced family.1 9 10 For
example, they have had two boys, and want to have
only one more child, but believe that their family
life will be richer and better balanced if the third
child they have is a girl. One might not agree with
this, but it is clearly not a flat-out unreasonable
belief either. (Compare the fact that many people
who reproduce normally hope to have a child of a
particular sex, and are disappointed to get a child of
the opposite sex; few people find this an unreason-
able attitude.) Thus there is significant and reason-
able disagreement over the value of the liberty to
select the sex of one’s children. This means that to
characterise the liberty at a level on which we can
agree on its value, we need to characterise it more
generally. The natural proposal is that what is in
question is the liberty to make one’s own reproduc-
tive choices. This covers the liberty to select the sex
of one’s children, but it also covers such things as
the liberty to decide how many children to have,
when to have them, and whether to have any at all.
One cannot reasonably reject the claim that this
liberty has great value.

Sharp disagreement
It is perhaps worth noting that there is sharp disa-
greement over the most appropriate ways to
exercise this liberty independently of sex selection.
Some people believe that people who choose not to
have children are behaving wrongly; others disa-
gree. Some people believe that careful use of
contraception to have children at times which will
best fit in with the parents’ careers is also wrong;
others disagree. Some people believe that it is irre-
sponsible to have more than two or three children;
others disagree. Some people believe that it is
wrong to have children outside marriage; others
disagree. Some people believe it is acceptable to
terminate a pregnancy with Down’s syndrome or
cleft lip; others disagree. And so on. Nevertheless,
we have come to regard a wide range of such
choices as reasonable, even if we would not make
them ourselves, and to regard the liberty to make
one’s own reproductive choices as a basic liberty
despite the fact that we continue to disagree over
the merits of particular ways of exercising that lib-
erty. In this respect, the liberty to make one’ s own
reproductive choices is no diVerent from the liber-
ties associated with freedom of thought or freedom
of expression.
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What grounds would be weighty enough to
oppose this liberty? It is important to note that
since it is the liberty to make one’s own reproduc-
tive choices that is at issue, this question is not spe-
cifically about sex selection: compare the idea that
the grounds that are weighty enough to oppose
freedom of expression need to be independent of an
evaluation of the merits of a particular form of
expression. The grounds on which the reproductive
liberty can be opposed should in principle apply to
restrictions of that liberty apart from restrictions on
selecting sex. Three broad sorts of grounds seem
reasonable. First, particular ways of making repro-
ductive decisions may interfere with the basic liber-
ties of others: no one would take seriously the idea
that my reproductive liberties extend to having
children with a woman who does not consent. Sec-
ond, particular ways of making reproductive
decisions may be associated with harm, or the risk
of harm. Third, the legality of particular ways of
making reproductive decisions may be associated
with broader social costs.

It is hard to see that selecting sex is interfering
with the basic liberties of others. Our question then
becomes whether selecting sex is associated with
significant harms or social costs, but it is always a
useful consistency check to see whether we think
that such supposed harms or social costs are suY-
cient to oppose other kinds of reproductive
decisions.

Harm
The main worries about harm are harm to the child
and harm to the mother. In vitro fertilisation is
associated with morbidity, but so is pregnancy, and
the appropriate response is to make the mother well
informed about the risks and make sure she is not
being coerced into the choice. Of more concern is
harm to the child.

Suppose that there is a significant risk that the
process of sex selection will result in a child with a
disease or disability. For this to result in an
objection to sex selection, we need to assume that
the risk is significantly greater than the far from
trivial risk in normal pregnancy. If the risk is
significantly greater, many people would regard this
as a reason not to sex select. This, however, is more
complex than it appears: unlike other reproductive
behaviours which are associated with harm to the
future child, such as smoking during pregnancy, sex
selection is almost certainly identity aVecting. Sup-
pose that a child is born as the result of medically
assisted sex selection and has a disease or disability
which was caused by the process of sex selection
but nevertheless has a life worth living. Had that
process not been used, the child would almost cer-
tainly not have come into existence at all. It would
have been almost certain that either another sperm
would have fertilised the egg or the egg would not
have been fertilised at all. In either case, the child
would not exist. It is therefore implausible that the
child has a complaint since it has a life worth living
and had sex selection not been used, it would not
have existed at all.

However, consider a case discussed by Parfit.11 A
woman can conceive now, in which case the child
would have a serious disease, but still have a life
worth living, or she can wait two months to
conceive, and have a diVerent child with no disease.
Many people claim that, in this case, it would be
wrong for the woman not to wait. However, we
cannot plausibly claim that if the woman does not
wait then someone will have been harmed since her
child, although diseased, will have a life worth living
and the alternative was non-existence. If we claim
that it would be wrong for the woman to wait, we
need to accept, in a slogan, that there can be
wrongdoing without harm.11 For example, we might
accept this principle: if we have a choice of which of
two people to make exist, and the first would be
significantly worse oV than the second, then (other
things being equal) it would be morally wrong to
make the first exist even when the first would have
a life worth living.12 Since this principle accepts that
there can be moral wrongdoing without harm, Par-
fit calls it a non person aVecting principle.

Suppose that smoking during pregnancy leads to
significant morbidity in 10% of pregnancies, and
that sex selection also leads to significant morbidity
in 10% of cases. The strongest remotely plausible
non person aVecting principle will then say that
there is no moral diVerence between smoking dur-
ing pregnancy and selecting sex. If such a principle
could not be reasonably rejected, there would be
grounds for the law treating smoking during
pregnancy and selecting sex in the same way. But
many moral philosophers believe that such a strong
non person aVecting principles is false. It therefore
seems plausible that, at the very least, such a strong
non person aVecting principle is reasonably reject-
able. But that means that women should have more
liberty in non person aVecting cases than in person
aVecting cases. On the assumption that the
hypothetical figures are correct, that would entail
that the law ought to take a dimmer view of smok-
ing during pregnancy than of sex selection.

A diVerent issue connected with harm is resource
allocation. If health care is publicly funded, and if
sex selection were suYciently risky, we might refuse
to allow it on the grounds of the cost to the health
care system of dealing with future sick children and
adults even if the procedure itself were privately
funded. But it is also worth bearing in mind that
there are many activities which impose costs on the
health care system which we do not prohibit, so it
appears that we typically attach significant weight
to liberty and are vulnerable to the charge of incon-
sistency if we prohibit some activities rather than
others without further reasons.

In summary, if sex selection results in significant
morbidity, the case for making it illegal is far from
overwhelming. But these points are most likely
moot. Although the long term methods of some
methods (preimplantation genetic diagnosis, intra-
cytoplasmic sperm injection,13 cryopreservation14 15)
of sex selection are still not known for certain, there
is good, if not conclusive, evidence that the risks are
not significant.16 But this means that considerations
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of harm to the child, or anyone else for that matter,
do not provide grounds for making sex selection
illegal.

Social costs
By “social costs” I primarily mean costs associated
with its being legal for people to sex select. Social
costs could arise from many people choosing to sex
select, and they could also arise from the mere fact
of it being legal to sex select. I will examine four
ways in which some people think that social costs
could arise.

THREAT TO THE SEX RATIO

It has been claimed that sex selection will lead to a
changed sex ratio, with fewer women than men, and
that this will lead to inequality for women. It is,
however, arguable that if there are fewer women,
the women who would exist would be better oV
because they would be rarer and therefore more
valued.17 However, it could also be claimed that
fewer women than men could be worse for the men
since there would be more competition to find
partners. (All these points are complicated by non-
identity problems since many of the men would not
otherwise have existed.) It is clear that there is
much that is speculative here. First, it is far from
obvious that sex selection being legal would lead to
a disturbed sex ratio. Many people just don’t care
that much about the sex of their children, and many
of those who do will be deterred by the financial
costs and the invasiveness of the procedure.
Moreover, the evidence cited earlier suggests that
the dominant reason for seeking sex selection in
prosperous liberal democracies is to have what the
people seeking it see as a balanced family, a boy if
they have already had two girls perhaps. Overall, the
threat to the sex ratio is far from clear. And it is also
far from clear what the upshot of a changed sex
ratio would be. What is the optimal ratio, whatever
that means? To what extent does it depend on vari-
ations among the sexes with respect to: attitudes to
monogamy, life expectancy, sexual preference,
nuclear families, and so on? Until we have answers
to these questions, it is even far from obvious that
the current sex ratio (roughly 52% female, 48%
male) is optimal, far from obvious that giving peo-
ple more choice would not result in an improve-
ment of the sex ratio, and far from obvious that the
optimal sex ratio could not be achieved by
subsidising the selection of the appropriate sex.
Banning it because we don’t understand it might be
common enough in politics, but that is little to rec-
ommend it.

RESOURCE COSTS

It would be hard to make a good case at the
moment for the claim that sex selection counts as a
health care need, and therefore hard to claim that
the state should be subsidising it. But making it
legal does not mean there is a commitment to
funding it. It could be privately funded. This raises
the concern that it will only be available to those

who can aVord it. But the same is true of many
forms of cosmetic surgery and of access to a medi-
cal specialist of one’s choice. Moreover, it is hard to
argue that justice requires equality of access to
health care–as opposed to access to a decent mini-
mum level of health care–unless one can argue that
justice requires strict economic equality. If there is
economic inequality, it will make sense for the bet-
ter oV to buy additional health care insurance, or
privately fund exotic elective procedures.18 Moreo-
ver, even at the same level of economic prosperity
and health status, diVerent people are diVerently
risk averse, and may prefer to fund diVerent levels
of health care insurance. Nevertheless, if sex selec-
tion were to become suYciently widely used, an
argument based on fairness could be made for
access to all, in the same way that one could now
make a good case for free access to oral contracep-
tion.

TOO MUCH CHOICE

Although I have adopted a framework in which
various broad sorts of liberties are regarded as
politically fundamental goods, it has been denied
that choice is unequivocally a good thing.19 This
may apply to choices about our children’s genes.
For example, Schelling says this:

“It may be quite hard for a wife to talk about
whether she would not like somebody quite as short
as her husband and whether she wished her own
musical talent rather than her husband’s lack of it to
be inherited in her children”.20

But as Schelling also notes, it is common for
couples to discuss–and even diYcult to avoid
discussing–whether they would like a boy or a girl.
By making this choice available, it is diYcult to
believe that couples are being burdened by having
to make one more choice, particularly as it is easy to
choose not to think seriously about this choice, and
just leave sex to chance.

SLIPPERY SLOPE

It is sometimes said that sex selection is the first
step down the road to genetic enhancement. Many
people are opposed to genetic enhancement.
Whether there are good grounds for making genetic
enhancement illegal if it ever becomes possible is
too large an issue to discuss here, but there are two
reasons to think that an appeal to genetic enhance-
ment will not provide suYcient grounds for making
sex selection illegal.

First, one of the social costs that has often been
said to be associated with legalised genetic
enhancement (if it ever becomes possible) is that
parents will feel pressured to make enhancement
choices, because of three factors: (a) a non-
enhanced child will be disadvantaged in competing
against enhanced children; (b) the parents may feel
uncomfortable at the prospect of their child saying:
“Why didn’t you enhance me?”, and (c) there may
be significant social pressure on the parents towards
making certain sorts of enhancement choices. In
my view, it is far from obvious that these factors
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generate a strong case against legalised genetic
enhancement, but that aside, the factors are clearly
not relevant to sex selection: (a’) selecting sex is not
enhancing ability; (b’) the child won’t be able to
complain that it wasn’t made the opposite sex
because had its parents selected the opposite sex it
would not exist; (c’) boys and girls are approxi-
mately equally valued, and the evidence is that most
sex selection would be to achieve a balanced family.

Further common objections to legalised genetic
enhancement are: (d) the possibility that it will lead
to social costs (for example, it may be in the inter-
ests of each to be taller than average, so many par-
ents will choose to have taller children than average,
so that the average height increases, but because of
resource pressure, the human race may need to get
shorter, not taller20); (e) the perception (whether
justified or not) that people with traits which are
generally selected against are being discriminated
against; and (f) the claim that genetic enhancement
will lead to reduced genetic diversity, along with
various biological and social costs said by some to
be associated with reduced diversity. But whether
or not these objections provide suYcient grounds
to make enhancement illegal, they are not relevant
to sex selection: (d’) the response to the possibility
of social costs has already been covered in our dis-
cussion of the disturbed sex ratio and resource costs
(note in particular that being a particular sex is not
like being tall, a strictly relative advantage); and (e’)
and (f’): the same as (c’). Thus there is some
distance between sex selection and enhancement.

Second, it is far from obvious that, even if we
accept that genetic enhancement is objectionable,
the increased likelihood (if such there be) that
genetic enhancement will come to be accepted if
sex selection is legal is suYcient grounds to restrict
people’s reproductive liberties. Compare freedom
of expression. It is standard to regard speech as
protected even when it advocates things which are
far more morally objectionable than genetic
enhancement: compare highly racist and sexist
speech. Suppose we accept that such speech brings
with it an increased likelihood of seriously objec-
tionable behaviour. In contexts in which people
have time to consider the merits of such speech, it
is generally regarded that this increased likelihood
is not by itself suYcient grounds to restrict the
speech.21 I suggest that reproductive liberty is suY-
ciently basic that the analogous claim holds. Given
that people will have time to consider the merits of
genetic enhancement, the supposed slippery slope
from sex selection to genetic enhancement does not
itself provide grounds for making sex selection ille-
gal even if genetic enhancement is in some way
seriously morally objectionable. Compare also the
state making sex selection legal with the state fund-
ing university courses in which the arguments for
(and against) genetic enhancement are put forward.
The former seems no more likely to lead to genetic
enhancement coming to be accepted than the
latter, but we would regard restrictions of the latter
as outrageous.

In summary, the objections based on the threat
to the sex ratio, resource costs, too much choice,
and the slippery slope do not by themselves provide
grounds for restricting people’s reproductive liber-
ties.

Conclusion
If sex selection were widely available, most people
considering their reproductive choices would try to
address the question of whether they have good
reasons to select the sex of their child, and it is
almost certain that there would be substantial disa-
greement. But a diVerent question is what the law
on sex selection should be in the face of reasonable
disagreement about the merits of sex selection. As
in many disputed areas, what is in question is a
basic liberty; in this case, the liberty to make one’s
own reproductive decisions. Some people regard
the use others make of reproductive technology (for
example contraceptives) to control the number of
children they have and at what stage in their lives as
frivolous and morally objectionable. Others regard
the use of reproductive technology to sex select as
frivolous and morally objectionable. And just as
there are insuYcient grounds for restricting repro-
ductive liberties in the first case, so there are insuf-
ficient grounds for restricting reproductive liberties
in the second case. The appeals to the liberties of
others, harm and social cost are the only kinds of
consideration that could justify restricting a basic
liberty, but in the context of sex selection these
appeals are weak. Making sex selection illegal can
only be seen as restriction of one group’s basic lib-
erties on the grounds of a set of values held by
another group which the first group could reason-
ably reject, and is inconsistent with appropriate
principles for settling reasonable disagreement in
pluralistic societies which respect the fact that peo-
ple are free and equal. Of course, some people
oppose such principles, but I have suggested that
the grounds for such opposition would apply
equally to liberties as basic as those associated with
freedom of expression.

Let me finish with an objection to this overall
position that is as dismaying as it is frequent. It goes
something like this. “You have admitted that the
reasonable people take diVerent sides on the
morality of sex selection. But why should the people
who think it morally acceptable win the legal battle?
Haven’t you just admitted that some people can
reasonably reject this position?” This objection
misses a crucial asymmetry. In a pluralistic
democratic society built upon the ideals of free and
equal citizenry, there is always a presumption in
favour of liberty. The burden of proof is always on
those who want to restrict the liberty of others.
Defenders of the legality of sex selection are not
seeking to restrict anyone’s liberty, whereas oppo-
nents are. So the burden of proof is on the
opponents to show that those whose liberties they
propose to restrict cannot reasonably reject this
restriction. It is never suYcient grounds for one
group to restrict the liberty of others that it is clear,
as they see it, that the behaviour they are trying to

306 Why sex selection should be legal

www.jmedethics.com

 on M
ay 22, 2023 by guest. P

rotected by copyright.
http://jm

e.bm
j.com

/
J M

ed E
thics: first published as 10.1136/jm

e.27.5.302 on 1 O
ctober 2001. D

ow
nloaded from

 

http://jme.bmj.com/


restrict is morally objectionable. What must be
established is that the behaviour they are trying to
restrict itself results in something like significant
harm to others or infringement of their basic liber-
ties or significant social costs. In the case of sex
selection, I have argued that no such grounds have
been established.
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