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Clinical Guidelines
and the Law:
Negligence, Discretion
and Judgment

Brian Hurwitz, Oxford, Radcliffe
Medical Press, 1998, 134 pages,

,£ 18.50 (s b).

This book could not be more timely.
The white paper,' which will lead to
the establishment of clinical govern-

ance, national framework standards,
and the promotion of clinical excel-
lence through a national institute,
presents a challenge to the clinical
judgment and clinical freedom of the
doctor. Not that the issue of the status
of clinical guidelines in relation to the
clinical judgment and freedom of the
doctor is new. As the author points
out, it was a subject of concern to
Plato, who explored with his students
the difference between skills grounded
in practical expertise and those based
merely upon instruction or obeying
rules.
The book is extensively researched

and referenced and covers in six short
chapters topics relating to: the nature
and context of clinical guidance; the
authority and validity of clinical guide-
lines; the legal status of clinical guide-
lines; clinical guidelines and negli-
gence case law; author liability and
clinical discretion, and clinical judg-
ment and clinical freedom. Appendi-
ces give fuller details of some of the
key cases, and there is a synopsis of
significant articles taken from the UK,
the Commonwealth and the USA. A
foreword by Sir Douglas Black em-

phasises the importance of the topic.
This is a readable and enlightening
book, well illustrated by examples from
clinical practice, thought-provoking,
clear, and comprehensive. For clarity,
the main points are summarised at the
end of each chapter.
The author explains clearly and

with authority the varied ways in
which protocols, procedures, prac-

tices, and guidelines come into exist-
ence. He says 5,000 statements are

issued annually by the National
Health Service (NHS) executive and
other health service agencies, consist-
ing of guidance, executive letters and
official instructions. To these must be
added the textbooks and articles from
medical researchers on appropriate
clinical practice. Not all clinical guide-
lines should be approved and the
author lists ten key characteristics

which they should possess to be
acceptable. He could perhaps have
added ethical acceptability to these.
Appropriate examples are given of the
establishment of clinical guidelines
and their variety, and the circum-
stances in which they may be ignored.

In reviewing the legal status of clini-
cal guidelines in the UK he shows that
the Bolam test, albeit battered and
refined by the Bolitho case, ensures

that clinical judgment is still protected
if it is in accordance with reasonable
competent practice. A doctor is not
negligent just because he/she has not
followed a guideline, but conversely
he/she may be negligent if he/she has
followed a guideline without relevance
to the particular circumstances of the
patient. However, as guideline-
informed health care increasingly be-
comes customary, there will be more

pressure for the doctor who acts
outside guidelines to prove justifica-
tion from the specific circumstances of
the case.

The author also considers the liabil-
ity of the authors and propagators of
clinical guidelines, concluding that if
they suggest the advice they give
should not be adopted "without inde-
pendent inquiry" then this might act
as a sufficient disclaimer in the event
of any action for negligence.
The book should become compul-

sory reading for all those whose task it
will be, in the post- white-paper era, to
implement the effect of the results
from clinical effectiveness studies,
national framework standards and the
work of the Commission for Health
Improvements. Thus health service
managers, contractors, providers, and
professionals drawing up protocols
should be familiar with the complexity
of the subject and the dangers. The
book will not provide the answers, but
it will ensure that the draughtsmen
realise the significance in both law and
practice of the protocols and proce-
dures which they design. Expert wit-
nesses in the period following the
Woolf reforms should also be familiar
with this book and be hesitant to con-

demn practice for the sole reason that
the usual guidelines were not followed.

Doctors will never become robots.
Medicine will always be both an art
and a science and clinical freedom to
ensure that the individual patient is
given the appropriate treatment for his
personal needs is essential. At the
same time, the patient must be pro-
tected from unacceptable practice,
such as that recently seen in Bristol in
the provision of paediatric cardiac sur-

gery. The dangers of health care prac-

tice being dominated by the rules and
regulations of managers, insurance
companies and other purchasers can
be seen vividly in the work of Joan
Brady.2
The book proposes no solutions:

that is not its aim. However, it
provides a valuable, informed contri-
bution to the debate which will be
continuing for centuries to come.
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Throughout the 1990s euthanasia and
physician-assisted suicide have been
the subject of hot debate by the
general public as well as the profes-
sional press, by the legal fraternity as
well as the medical colleges. But the
1 990s have also seen a widespread
espousal of the hospice philosophy
and better palliative care. If the
management of dying is receiving so
much attention why do terminally ill
patients still end their lives with plastic
bags over their heads? Why do rela-
tives still risk imprisonment to assist
their dying at a time of their choosing?
The author ofA Chosen Death, Lonny
Shavelson, argues that today in the
USA at least, such patients "face a
medical system filled with secrecy,
contradictions, contentious debate,
and at times outright hypocrisy. If the
public is concerned about the unfair-
ness and abuses that may occur if
assisted suicide and euthanasia were
made legal, they might well look at the
system as it is working now." This is
precisely what he sets out to do.

This book, however, is no academic
treatise on the ethics of ending lives.
Shavelson himself is a doctor and a
journalist with excellent personal cre-
dentials for writing on this subject.
When he was just 14 years old his
mother, severely depressed and bed-
ridden with Crohn's disease, begged
him to give her a fatal injection of
potassium chloride. And his postscript
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