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ABSTRACT
The use of genetic testing has prompted the question 
of whether insurance companies should be able to 
use predictive genetic test results (GTRs) in their risk 
classification of clients. While some jurisdictions have 
passed legislation to prohibit this practice, the UK has 
instead adopted a voluntary code of practice that merely 
restricts the ways in which insurance companies may use 
GTRs. Critics have invoked various theories of justice to 
argue that this approach is unfair. However, as well as 
sometimes relying on somewhat idealised assumptions, 
these analyses have tended to invoke theories that 
have wide- ranging and highly revisionary implications 
for insurance. Moreover, they fail to adequately engage 
with a conception of justice that plausibly undergirds 
the status quo approach to insurance in the UK. I argue 
that it is a mistake to simply invoke a single contestable 
theory in seeking to develop sound policy on the use of 
GTRs in insurance. To that end, in this paper, I outline 
three plausible principles of justice that policy on this 
issue ought to balance: A principle of equity, a principle 
of equal access and a principle of need. In doing so, I 
shall offer a pluralist justice- based argument in support 
of the spirit, if not the precise letter, of the UK approach.

Genetic test results (GTRs) can provide clinicians 
with invaluable diagnostic and predictive informa-
tion about an individual’s risk for various health 
conditions. As National Health Service (NHS) 
England continues to promote the development of 
genomic medicine, it is likely that the amount of 
genetic information appearing on patients’ medical 
records shall substantially increase. While this will 
hopefully have beneficial effects on patient care, a 
number of ethical concerns have been raised about 
this development. One is that insurance companies 
might access individuals’ GTRs and take them into 
account when categorising individuals into risk 
pools that determine the cost of obtaining insurance. 
A number of European countries prohibit this prac-
tice, in accordance with the Oviedo Convention.1 In 
contrast, the UK government has adopted a volun-
tary Code of Practice (henceforth ‘the Code’) with 
the Association of British Insurers, which permits 
the limited use of GTRs in risk classification.2

Ethical objections to the use of GTRs in insur-
ance tend to be based on one of two concerns. The 
first relates to the way in which it would potentially 
violate a right to genetic privacy.3 Since insurers 
typically have access to other forms of potentially 
sensitive medical information, this objection tends 
to incorporate a central tenet of the so- called 
genetic exceptionalist view,4 according to which 
there is something special about genetic informa-
tion, such that we have a particularly robust right to 

privacy regarding it. The challenge facing this argu-
ment is to provide an account of the special value 
of genetic information, one that does not collapse 
into a problematic form of genetic essentialism, the 
view that we humans are reducible to our genetic 
traits.3 5

Whatever the merits of this objection, I shall not 
be concerned with it here. Instead, I shall focus my 
attention on the objection that allowing insurers to 
access GTRs would amount to a form of injustice. 
Of course, this objection similarly faces the chal-
lenge of explaining how insurers’ accessing GTRs 
would raise issues of justice in a manner that their 
accessing other forms of information need not. I 
shall consider one reason for why this might be the 
case below.

Quite different theories of justice have been 
invoked to support the view that it would be 
unfair for insurers to use GTRs in risk classifica-
tion.1 3 5–7 Indeed, Martin O’Neill has suggested 
there will be ‘broad convergence from any plau-
sible account of the demands of social justice’ on 
policy options that ensure the absence of genetic 
discrimination in access to insurance, while safe-
guarding the individual’s right to access her own 
GTRs.6 Indeed, much of the current debate on the 
topic concerns which theory of social justice best 
supports this view.1 3 5–7

However, as well as sometimes relying on some-
what idealised assumptions about the predictive 
power of GTRs, these analyses have tended to 
invoke theories of justice that have highly revi-
sionary implications for the provision of insur-
ance beyond the use of GTRs, implications that 
will garner only as much support as the under-
lying theories themselves. Furthermore, they fail 
to adequately engage with a conception of justice 
that plausibly undergirds the status quo approach to 
protection insurance in the UK. Since there is room 
for reasonable disagreement about what constitutes 
the correct theory of justice, we should not invoke 
a single contestable theory of justice in seeking to 
develop policy in this area. Instead, I suggest that 
we should adopt a pluralistic approach to justice 
that elucidates the conflicting conceptions of fair-
ness that are relevant to our assessment of what 
justice demands here.

To that end, in this paper, I shall outline three 
broad principles of justice that should be balanced 
in order to guide policy on this issue: A principle 
of equity, a principle of equality and a principle of 
need. In doing so, I offer a pluralist justice- based 
argument in support of the spirit, if not the precise 
letter, of the Code. To begin, I shall distinguish 
two different kinds of insurance, and outline key 
commitments of the Code.
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MUTUALISTIC INSURANCE, SOCIAL INSURANCE, ADVERSE 
SELECTION AND THE CODE
The function of insurance is to enable individuals to protect 
themselves against unexpected harms that they may not other-
wise be able to individually afford. Insurance providers perform 
this function by pooling together financial contributions from a 
large number of people, thereby spreading the risks and costs of 
unexpected harmful events.

Following O’Neill, we can distinguish two broad models of 
insurance provision: social insurance schemes and mutualistic 
insurance schemes.6 Crucially, concerns about insurers’ access to 
GTRs only arise on the latter; on the former, neither the cost 
of participation, nor an individual’s level of insurance cover is 
dependent on the individual’s risk profile. Rather, contribu-
tions to social insurance schemes are determined on some other 
basis (such as income). Participation is often mandatory and 
enforced by the state, and everyone in the scheme receives the 
same level of cover.6 The NHS is a paradigm example of a social 
health insurance scheme. In contrast, on mutualistic insurance 
schemes, the amount of cover an individual can receive and/
or the premium they pay for it depends on their personal risk 
profile. Such schemes are typically voluntary and run by private 
companies.6

In order for a market of mutualistic insurance schemes to 
function, insurance companies must be able perform reason-
ably accurate risk classification. Problems arise if they are 
significantly less informed about their clients’ risk profiles 
than the clients themselves. In such circumstances, the 
phenomenon of ‘adverse selection’ becomes likely, whereby 
individuals who are aware that they are at high risk are able to 
purchase insurance policies at the cheaper rates that compa-
nies reserve for clients who are believed to be low- risk.1 6 8 9 
While a specific instance of adverse selection (ie, in which 
only one individual high- risk client is better informed than 
the insurance company) can be in the interests of that indi-
vidual client, general widespread adverse selection can have 
devastating effects. In the short term, it increases costs for 
the insurance company, as it has to pay out on more claims 
for individuals they have categorised into the ‘low risk’ pool. 
To compensate for this, the company will likely increase the 
premiums for the low risk pool, disincentivising those who 
are actually low- risk from purchasing insurance from that 
company. Eventually, this can lead to spiralling costs across 
the market, and market failure.1

GTRs are most plausibly relevant to accurate risk classification 
for mutualistic schemes that offer cover against health condi-
tions that might lead to financial hardship. Indeed, the Code 
only permits the use of GTRs for Life Insurance, Critical Illness 
Insurance and Income Protection Insurance.2 Henceforth, I shall 
use the term ‘insurance’ to cover solely these kinds of insurance, 
unless stated otherwise. Notably, as healthcare provision is based 
on a social insurance model in the UK, debates about using GTRs 
in risk assessments for health insurance are not as salient in the 
UK as they are elsewhere.9

The Code has the following noteworthy features. First, the 
limitations it recommends on the use of GTRs only pertain to 
predictive GTRs, and not diagnostic GTRs. The use of diagnostic 
GTRs is permitted on the same basis that diagnostic results from 
other medical tests (such as blood tests) can be used to price 
insurance. I shall say more on this below. At this point though, it 
is worth noting that the line between predictive and diagnostic 
testing is likely to become increasingly blurred, as outputs from 
genomic sequencing will often incorporate both predictive and 

diagnostic elements, with a range of predictive certainty.i Of 
course, the greater the certainty associated with the predictive 
test, the more useful it will be in developing accurate risk classi-
fications, and this will have important implications for justice, as 
I shall detail below.

Second, the Code includes separate provisions for the use of 
GTRs that clients have proactively disclosed.2 In the interests 
of brevity, I set these aside; when I refer to the ‘use’ of GTRs, 
I mean to refer to the criteria the Code sets out for the limited 
circumstances in which insurers ‘may ask applicants to disclose 
the result of a predictive genetic test and take the result of that 
test into account’.2

Third, with respect to the types of insurance outlined above, 
the Code employs a two- pronged test for when insurers may 
ask applicants to disclose predictive GTRs: (1) The policy for 
which disclosure is requested must be above financial thresh-
olds specific to each type of insurance (£30 000 per annum per 
person for Income Protection Insurance, £300 000 per person 
for critical illness insurance and £500 000 per person for life 
insurance), and (2) The GTR must pertain to a condition that has 
been approved as relevant under the Code.2

To date, the only test results that have been so approved are 
Huntington’s disease GTRs in applications for life insurance 
cover over the financial limit of £500 000. Initially, this may 
seem surprising, given the variety of genetic tests available for 
different disorders and their apparent power. However, predic-
tive GTRs only provide useful information that is necessary 
for accurate risk classification if they concern disorders serious 
enough to generate a need for insurance that also:
1. Have an onset after the age of insurance application.
2. Have no treatments to ameliorate the course of the disease.
3. Can be predicted with sufficient accuracy using a genetic test.

Crucially, many GTRs fail to meet these criteria.ii

It is possible that more conditions will be added to the Code’s 
list as technology and understanding advances. Furthermore, 
the Code is likely to come under significant pressure as whole 
genome sequencing begins to be integrated into the NHS. It 
is thus apposite to consider the arguments concerning the just 
use of GTRs in insurance, particularly in view of the opening 
sentence of the commitments in the Code, which reads: ‘Insurers 
will always treat applicants fairly’. What might this mean, and 
does the Code make good on this commitment?

THE PRINCIPLE OF EQUITY AND ACTUARIAL FAIRNESS
The Code endorses a particular view of fairness. The introduc-
tory comments state that ‘it is important for insurers to access 
proportionate levels of relevant health information… so that 
they can offer fairly priced insurance’.2 These comments imply a 
commitment to an actuarial conception of fairness, underpinned 
by a principle of equity that can be formulated as follows:

Principle of Equity: Policy- holders should make financial 
contributions that are commensurate to their degree of risk.iii

i I thank an anonymous reviewer for raising this point.
ii For alternative criteria for Life Insurance, see Rothstein.10 
Rothstein suggests that there must be ‘a lack of family history’ 
if a GTR is to provide useful information for insurers. However, 
this seems too strong—GTRs may provide accurate information 
that may usefully supplement information from a family history, 
and family history may even provide the justification for the 
performance of the test in the first place. I thank the reviewers 
for urging greater clarity on these criteria.
iii In terming this a principle of equity, I follow others in the 
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This principle articulates the thought that fairness can require 
that individuals ‘pay their dues’; perhaps those at high risk 
should pay more because they are more likely to draw on the 
pooled resources. If a scheme does not stratify premiums in 
accordance with risk, then low- risk clients effectively subsidise 
those at high risk.

So understood, the principle articulates a model of actuarial 
fairness that buttresses the use of mutualistic insurance schemes; 
it also implies that low- risk individuals should not subsidise 
high- risk individuals, and that even specific instances of adverse 
selection involve unfairness. However, for reasons I shall explain 
further below, many theories of justice deny these claims. On 
such approaches, actuarial fairness is to be distinguished from 
moral fairness.

Indeed, some argue the two are quite distinct concepts; for 
instance, Norman Daniels claims that the former is neither 
necessary nor sufficient for the latter.7 However, further nuance 
is required here. This view might be true when we conceive of 
insurance in broad terms to incorporate both social and mutual-
istic schemes. If one maintains, as Daniels does, that moral fair-
ness requires a social rather than mutualistic insurance scheme, 
then actuarial fairness cannot be necessary for the moral fairness 
of that scheme. The simple reason for this is that such schemes 
eschew risk classification; we can therefore hardly expect 
individuals to pay premiums that are commensurate to their 
(unknown) degree of risk.

Nonetheless, if (contra Daniels) we assume that moral fair-
ness is compatible with a mutualistic scheme, then some forms 
of actuarial fairness in a mutualistic scheme will plausibly be 
necessary for its moral fairness for a number of reasons. First, 
actuarial unfairness may occur if companies perform risk assess-
ment based on faulty information, generating false- positive risk 
profiles that result in individuals being charged higher premiums 
on the basis of risks that they do not pose. Indeed, this is a partic-
ularly salient concern with respect to the use of GTRs.10 Second, 
adverse selection represents another way in which a mutualistic 
scheme can fail to abide by the principle of equity; while some 
theories may not classify specific instances of adverse selection as 
instances of significant injustice, the potentially significant costs 
of market collapse following general adverse selection would 
plausibly be an unfair outcome on most plausible understand-
ings of justice, since it would threaten to take away everybody’s 
access to the goods of insurance.1

Despite this, there is not a straightforward argument from 
the principle of equity to the claim that insurers ought to use 
GTRs in mutualistic schemes. An advocate of permitting the use 
of GTRs might claim that they raise issues of justice that other 
forms of information do not because (A) An informational asym-
metry between insurers and clients about GTRs is very likely, and 
(B) This asymmetry will be particularly susceptible to adverse 
selection, more so than asymmetries regarding other kinds of 
medically relevant information. However, while the preva-
lence of direct- to- consumer genetic testing makes a widespread 
informational asymmetry possible, there are two reasons for 
supposing that the asymmetry may not entail adverse selection. 
First, many GTRs lack the predictive power that is necessary 
for accurate risk assessment, failing at least one of the criteria 
outlined in the previous section. Second, there is no evidence 

literature in inferring ‘equity’ in a sense that distinguishes equity 
from all things considered fairness and impartiality. See Godard 
et al.30 The sense I infer is familiar from the use of the term in 
financial contexts to refer to the value of a company owned by 
shareholders.

of adverse selection in countries that have prohibited the use of 
GTRs in insurance risk classification.10 This argument in favour 
of using GTRs may thus rely on a somewhat idealised sense of 
their predictive power.

Of course, this should not be taken to preclude the possibility 
that threats of general adverse selection might arise in the future, 
as testing becomes more accurate and widespread.1 However, it 
is sufficient to note here that the principle of equity currently 
offers only qualified support for permitting the use of GTRs in 
insurance risk classification. In the next sections, I shall turn to 
two further principles of justice that may be invoked to oppose 
this practice.

THE PRINCIPLE OF EQUAL ACCESS AND THE PRINCIPLE OF 
NEED
Diverse theories of justice have been invoked to explain how 
actuarial fairness might conflict with moral fairness in the debate 
concerning the just use of GTRs. Space does not permit an 
exhaustive survey of this literature here, so I shall simply attempt 
to capture the core concerns that have been mobilised in support 
of this view within two broad principles of justice.

Some theorists have appealed to egalitarian principles of 
justice to counter the qualified support that the principle of 
equity lends to the use of GTRs.5 6 At the broadest level, the 
formal principle of equality states that ‘like cases should be 
treated alike’; different theories of egalitarianism add different 
substantive content to this formal principle. But all such egali-
tarian principles are fundamentally comparative—what matters 
for justice on such principles is that one party is not at an unfair 
disadvantage relative to another.11 Call this the basic egalitarian 
concern.

Of course, egalitarians can endorse quite different views about 
what the ‘currency’ of egalitarianism should be; that is, they can 
disagree on what it is that egalitarian principles should seek 
to equalise.12 13 For instance, one substantial debate concerns 
whether such principles should seek to ensure equal levels of 
welfare or equal opportunities for welfare.14 15 Alternatively, 
other theorists claim that egalitarianism should primarily be 
concerned with the distribution of resources or capabilities.12 16

Another potential source of divergence among egalitarian 
principles is that egalitarianism can be grounded by different 
understandings of why inequality is bad. On what Parfit terms 
‘telic’ egalitarian views, all unequal outcomes are intrinsically 
bad.11 However, egalitarian principles need not be committed 
to this claim. First, one might claim that there are certain condi-
tions on inequality being intrinsically bad (for instance, that 
the inequality is harmful).17 Alternatively, it might be claimed 
that inequalities are instead only bad for extrinsic reasons, 
concerning the manner in which the inequality was produced. 
On such ‘deontic’ egalitarian views, inequality is only bad when 
it is produced by others in an unjust manner.11 iv Crucially, on 
these latter approaches, not all inequalities are necessarily bad, 
and differential treatment on the basis of some inequalities 
may be compatible with egalitarianism. For instance, for some 
so- called ‘luck’ egalitarians, differential treatment on the basis of 
inequalities that are a result of an individual’s voluntary choice 
can be compatible with egalitarianism. The latter may only 
require that we redress those inequalities that arose as a result of 
certain kinds of luck.5 16

iv Some have questioned the exhaustiveness of Parfit’s distinction 
between telic and deontic egalitarianism. See Mason, Scanlon, 
O’Neill.17 31 32
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As such, there are myriad ways in which the formal principle 
of equality might be cashed out. On the assumption that access 
to insurance is an egalitarian concern across a range of egali-
tarian currencies, I suggest that we can phrase a broad principle 
of equality that aims to capture the basic egalitarian concern in 
this context as follows:

Principle of Equal Access: Differential access to insurance is bad 
unless it is grounded by an inequality that is not unjust.

This principle can first be applied to the general question of 
which model of insurance we should employ. Notice that it is 
compatible with the very strong claim that there are no inequal-
ities that are not unjust, and that any differential access to insur-
ance could be bad by egalitarian lights. Such an interpretation 
lends support to a social insurance model, but such a strong 
claim may be unappealing for deontic egalitarians. In applying 
the principle at this general level, we might also consider how 
the badness of this inequality fits into broader concerns about 
other forms of social inequality.

However, the principle is also compatible with the claim that 
some differential access to insurance is compatible with egali-
tarianism. Furthermore, it can also be applied to the narrower 
question of whether a given model of mutualistic insurance is 
compatible with egalitarianism. Indeed, the principle of equal 
access and the principle of equity would have the same implica-
tions if all inequalities between different individuals’ risk profiles 
were not unjust. Yet, there are a number of reasons why egali-
tarians might argue that a particular inequality is unjust. As I 
mentioned above, permutations of luck egalitarianism might 
claim that inequalities in risk profiles are unjust when they are 
the result of certain kinds of bad luck.5 A luck egalitarian prin-
ciple might thus deny that it would be fair to allow differential 
access to insurance on the basis of factors over which the indi-
vidual does not exercise voluntary control.

Strong egalitarian views, which allow for fewer just inequal-
ities that can ground justifiable differential access, can have 
significantly revisionary implications for the practice of insur-
ance. However, as one narrows the scope of the principle of 
equal access by allowing for a greater number of inequalities that 
are not unjust, the more accommodating it becomes to the kinds 
of mutualistic insurance schemes we currently employ. Notably 
though, even a luck egalitarian interpretation of the equal access 
principle would have significantly revisionary implications; 
although it would accommodate a mutualistic scheme that takes 
into account increased health risks evinced by personal choices 
(such as smoking18), it would be unable to accommodate risk 
classification that takes into account other factors outside of the 
individual’s genetic profile that are also beyond the individu-
al’s control, such as sex and age. Yet these are all factors that 
are commonly taken into account in mutualistic schemes. Even 
more pertinently in the current context, such schemes are not 
prohibited from using family history of a disease in actuarial 
decision- making.v Clearly, an individual lacks control over her 
family history of a disease just as much as she lacks control over 
her genotype.

With respect to GTRs, it might be claimed that how we cash 
out the principle of equal access is somewhat moot, since there 
is no plausible sense in which being at increased risk of a genetic 
disorder is a ‘just’ inequality. However, luck egalitarianism has the 

v I thank an anonymous reviewer for raising this point.

theoretical apparatus to deny this. The reason for this is that it 
is rarely the case that a gene will cause an adverse health state 
in a manner that is causally independent of behaviours that an 
individual chooses.3 5 Accordingly, although strong egalitarian 
approaches might speak against the use of GTRs in risk classifi-
cation, a luck egalitarian interpretation of the principle does not 
unequivocally support prohibiting differential access to insurance 
on the basis of all GTRs.3

The principle of equal access is a comparative principle, and 
it thus remains indifferent with respect to the absolute level of 
access that individuals should have to insurance. One striking 
implication of this is that the principle of equal access would 
alone provide little grounds for complaint if the prevalence of 
GTRs led to general adverse selection and market failure, if this 
affected everybody’s access equally. This form of ‘levelling down’ 
suggests that a plausible account of justice in this context must 
also incorporate a non- comparative principle that enjoins social 
institutions to ensure that individuals meet a certain standard 
of whatever the correct currency of justice is. Call this the basic 
non- comparative concern.vi

Of course, there is also a plethora of non- comparative prin-
ciples of justice. To provide a necessarily brief sketch of the 
landscape in very broad terms, perhaps the most basic non- 
comparative principle is simple utilitarianism, which enjoins us 
to maximise well- being for the greatest number.19 vii Prioritarian 
principles maintain that the worse off someone is, the greater 
our moral reasons to benefit them. In judging how badly off 
someone is, we do not look to their situation compared with 
others, but to their absolute level of deprivation.11 Sufficien-
tarian principles claim that justice should aim to ensure that 
individuals achieve a certain minimum threshold of whatever 
currency of justice the theory invokes.20 21

These principles will sometimes converge on certain prac-
tical recommendations. For instance, the utilitarian might 
agree with the prioritarian that justice demands that we ought 
to give some benefit to the worst off instead of the better off 
in some cases. However, their justification for doing so will 
differ; while the prioritarian will justify this by appealing to 
the additional moral weight attached to benefiting the worst 
off, the utilitarian may do so by claiming that benefiting 
the worst off will lead to a greater increase in overall well- 
being (perhaps due to the effects of diminishing marginal 
utility). Furthermore, theories of justice can adopt hybrid 
non- comparative principles. For example, one might adopt a 
prioritarian approach below a threshold of sufficiency, and a 
utilitarian principle above that threshold.22

Even this basic overview is enough to show that various prin-
ciples might be invoked to capture the basic non- comparative 
concern. Once again, my intention here is not to endorse a 
particular non- comparative view, but to outline a broad prin-
ciple that accommodates the various ways in which the basic 
non- comparative concern can be captured:

Principle of Need: (i) Social institutions should aim to ensure that 
individuals’ most basic needs are met, and (ii) aim to increase 
individual benefits (appropriately weighted) beyond that minimum 
threshold.

vi Some egalitarians reject the claim that the levelling down 
objection is a sufficient basis to reject their view. See Mason, 
Equality.17 33

vii Although it may be surprising to think of utilitarianism as a 
principle of justice, it is fundamentally a view about the morally 
right way to distribute benefits and burdens.
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This formulation of the principle is intentionally compat-
ible with different non- comparative principles that have been 
invoked in the context of GTRs. In isolation, (i) outlines a suffi-
cientarian approach. By virtue of (ii), the principle can accom-
modate the utilitarian thought that social institutions should 
go further and seek to maximise well- being. However, it is also 
compatible with prioritarian views, which claim that we should 
weight well- being such that benefiting people matters more the 
worse off they are,11 and even the Rawlsian thought that in 
some respects, social arrangements should be structured so as to 
benefit the worst off as much as possible.1 3 7

In some cases, parts (i) and (ii) of the principle may conflict—
there may be some circumstances in which we could achieve a 
greater overall benefit for the better off, than we can for the 
worst off who fall below a threshold of sufficiency defined by 
need. In such cases, the utilitarian will claim that part (ii) of the 
principle should take precedence, while prioritarians and suffi-
cientarians will claim that part (i) should take precedence. The 
utilitarian interpretation in such cases arguably renders the non- 
comparative principle outlined above to be less one of need per 
se, and more one of absolute benefit. However, the principle 
also accommodates the thought that in other cases, the implica-
tions of utilitarianism, sufficientarianism and prioritarianism can 
converge. My argument in the paper is intended to be compat-
ible with quite different interpretations of what this principle 
demands.

The principle of need invites us to consider the broader conse-
quences of permitting the use of GTRs in insurance for well- 
being. It has been claimed that permitting their use in insurace 
might threaten health needs indirectly, by reducing the number 
of people willing to undergo genetic testing.1 10 However, this 
argument has been challenged on the basis that (1) This has not 
been the case with other predictive medical tests23 and (2) It 
ignores the counteracting incentive that people might have to 
take a genetic test if they suspect that they have a low genetic 
risk.5

Yet, neither of these responses is unimpeachable; the first 
relies on the questionable assumption that the public will typi-
cally view GTRs as equivalent to other kinds of predictive test 
results. This assumption is thrown into doubt by data suggesting 
that belief in genetic exceptionalism is far from rare—indeed, in 
a recent study investigating layperson views on genomic data, 
around 52% of participants expressed exceptionalist views 
about genetic information.24 The second is overly optimistic 
about the extent of the incentive in question. Prior to testing, 
there is only a very small chance that any given asymptomatic 
individual will develop a serious genetic disease. In the absence 
of further information, it is rational for insurers to assume that 
a given asymptomatic individual poses a low risk in this regard, 
and to incorporate that into their calculation of an attractive 
premium to offer. If information from positive GTRs shows that 
this assumption is incorrect for a given individual, this gives the 
company a strong reason to substantially increase that individu-
al’s premium. In contrast, if negative GTRs merely confirm the 
absence of what was presumed to be a low risk, this does not 
lead to a comparably substantial decrease in the premium that it 
is rational for the insurance company to offer.

Notwithstanding the problems with this consequentialist 
argument, clause (1) of the principle of need lends straight-
forward support to social over mutual insurance schemes, and 
thus conflicts with the principle of equity (and its qualified 
support for the use of GTRs).3 7 The scope of the implications 
of this conflict depends on the extent to which (1) Access to 
a specific type of insurance constitutes a basic need, and (2) 

Whether mutualistic insurance could be an acceptable way of 
increasing individual benefits beyond the provision of basic 
needs. Insofar as it adopts a social insurance scheme for health 
but a mutualistic scheme for life, critical illness and income 
insurance, the UK appears to adopt a mixed approach on 
these questions. The mixed approach might plausibly be justi-
fied by considerations of justice, if healthcare is taken to be a 
basic need in a way that financial support for critical illness 
or premature death is not. However, authors such as O’Neill 
have challenged this understanding of basic needs in the provi-
sion of insurance.6

Accordingly, on various interpretations, the principles of equal 
access and need lend considerable support to prohibiting the use 
of GTRs and favouring social insurance schemes. In that sense, 
O’Neill is correct to claim that there is considerable convergence 
about what social justice demands in this context. Yet, in some 
ways this argument proves too much; the implications of these 
principles of justice go far beyond the use of GTRs and call for 
fundamentally changing the UK’s approach to many forms of 
insurance. Of course, we can have strong reasons to endorse 
revisionary conclusions if they receive strong pluralistic support. 
However, in the final section, I shall suggest that although 
O’Neill’s argument receives considerable pluralist support, this 
support is not total; his claim that there is broad convergence 
on what social justice demands in the context of insurance over-
looks an understanding of justice that affords greater promi-
nence to the principle of equity.

EQUITY, QUASI-LIBERTARIANISM AND THE CODE
Justice is often understood to pertain primarily to the estab-
lishment of fair distributions.25 26 However, libertarian 
approaches deny this, instead claiming that justice is predom-
inantly concerned with ensuring that outcomes are produced 
in a manner that honours individual citizens’ rights and funda-
mentally, their self- ownership.27 On the libertarian approach, 
requirements of justice may be quite distinct from questions 
about fair distribution.

A strictly libertarian approach to insurance would be just as 
revisionary as a strictly egalitarian approach. Existing insur-
ance markets are highly regulated. Yet, libertarians are typically 
loath to accept restrictions on commercial transactions between 
consenting adults. Accordingly, it might be claimed that a strong 
libertarian approach would call for a largely unregulated market 
for insurance, in which market forces determined the prices of 
cover.viii

Naturally, libertarian views will be particularly averse to social 
insurance schemes; accordingly, the principles of equality and 
need clash significantly with a libertarian approach to justice in 
this context, insofar as they support such schemes. However, the 
principle of equity is more amenable to libertarian views. First, 
as I suggested above, if one endorses a mutualistic rather than a 
social scheme for insurance (as the libertarian should), then the 
principle of equity should receive pluralistic support insofar as 
it protects such markets from general adverse selection. When 
the existence of a market for mutualistic insurance is compat-
ible with libertarian interests, libertarians have some reason to 
endorse the principle of equity, insofar as the principle serves to 
safeguard the market. Second, and perhaps more importantly, 

viii I thank an anonymous reviewer for urging me to clarify this 
point.
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the principle safeguards a freedom that is likely to be central for 
the libertarian in the context of insurance, namely, the freedom 
to access advantages that accrue to individuals by virtue of their 
health status. This freedom is likely to be particularly important 
for the libertarian because it is intimately related to the notion 
of self- ownership that lies at the heart of many permutations of 
libertarianism.27

Accordingly, while a strict libertarian approach to insurance 
might eschew any form of regulation, or further moral princi-
ples governing insurance markets, there are what we might call 
quasi- libertarian grounds for insurance markets that observe the 
principle of equity. It is a principle that protects the existence 
of the market for a valuable good, and it does so in a way that 
does not infringe on a freedom that is particularly valuable for 
the libertarian. It runs counter to claim that low- risk individuals 
should pay premiums that effectively subsidise those at high risk, 
and instead allows for a market in which individuals are free to 
make their own choices about the level of risk they want to take, 
given their own particular circumstances.

This, I believe, means the principle of equity captures a core 
element of what libertarians might value in the context of insur-
ance. If that is so, then we can see that O’Neill’s claim that there is 
broad convergence on what plausible theories of justice demand 
in this context may overlook the quasi- libertarian support that 
the principle of equity can garner. I shall conclude by consid-
ering the implications of this conflict for the current UK policy.

Of course, one might be tempted to dismiss the quasi- libertarian 
approach as an implausible and incorrect understanding of what 
constitutes justice; indeed, this seems to be assumed in many 
philosophical discussions of the topic. However, it is a mistake 
to simply dismiss this understanding of justice without deeper 
engagement. Not only does this view plausibly buttress the 
systems of mutualistic insurance that are currently employed 
in the UK, it is also an understanding of justice that is implicit 
within the terms of the Code that I outlined in section I, and its 
commitment to actuarial fairness.

There are two more practical possibilities. First, one could argue 
that features of GTRs give us reasons to reassess which principles 
of justice ought to predominantly shape insurance arrangements. 
Perhaps we should abandon the principle of equity, and instead 
focus only on the principles of equality and need. However, as I 
have explained, such an approach would have highly revisionary 
implications for the way in which we implement insurance schemes. 
There are grounds for scepticism about the extent to which philo-
sophical arguments will be sufficient to motivate this revisionary 
approach among policy- makers, especially given that there is room 
for reasonable disagreement about what justice may demand here. 
Second, one might acknowledge this theoretical conflict for what 
it is, and instead argue that a pluralistic society ought to reconcile 
the conflicts between the principles outlined above to the greatest 
extent possible, rather than ground crucial social arrangements on 
one contestable theory of justice. This second approach seeks to 
find a solution of compromise in the light of disagreement about 
what justice demands, as opposed to urging a particular answer 
to what justice ultimately requires of us. This, I believe, is a more 
promising strategy, and to conclude, I want to suggest that the UK’s 
approach generally achieves this.

The principles outlined above have different implications for 
the question of whether, when, and how a mutualistic insurance 
scheme can be compatible with justice. The first point to note is that 
in providing healthcare on a social insurance model but allowing a 
market of mutualistic schemes for other goods (with certain limits 
on the risks that they can take into account), the UK effectively 

forges a compromise position between these principles across 
different forms of insurance, rather than adopting one principle as 
having absolute precedence in different kinds of insurance. Second, 
in the specific context of GTRs, we may note that the Code only 
permits the use of GTRs for claims over certain financial limits; this 
suggests that the quasi- libertarian flavour of permitting the use of 
GTRs in this context is in fact tempered by considerations related to 
the principles of equal access and need.

As I explained above, once one assumes that a mutualistic scheme 
is compatible with the demands of justice, considerations of actu-
arial fairness should receive pluralistic support as a guard against 
outcomes that are unfair on any plausible theory, in particular 
against the effects of general adverse selection. The use of GTRs in 
mutualistic schemes will thus receive pluralistic support if and when 
their use is necessary to guard against general adverse selection. I 
noted above that there are several reasons why many GTRs will 
not provide information that is necessary in this way. Accordingly, 
protection against general adverse selection calls for a sensitive test- 
specific approach to licensing the use of particular GTRs that have a 
sufficient degree of predictive power; this is just what the Code calls 
for, rather than blanket permission or prohibition.

However, in the precise letter of its current iteration, in which 
Huntington’s disease is singled out as the only condition for which 
GTRs may be used, the Code appears to apply the principle of 
equity in a manner that implicitly relies on a controversial and 
solely quasi- libertarian justification, rather than one that will receive 
pluralistic support in the manner outlined above. Although the test 
for Huntington’s disease plausibly meets criteria for information 
that is necessary for accurate risk classification, it is implausible to 
suggest that allowing the potential for an information asymmetry 
in the specific case of Huntington’s disease would lead to general 
adverse selection of a sufficient scope to bring about effects that 
most theories of justice require us to prevent.

To see why, consider the numbers: between 1990 and 2010, the 
average incidence rate of Huntington’s disease was 7.2 per million 
patient years;28 in contrast, 23.7 million protection insurance poli-
cies are currently in place in the UK.29 On these numbers, it is 
implausible to suppose that an information asymmetry regarding 
Huntington’s disease places the market at risk of general adverse 
selection, even though it might lead to (a low number of) specific 
instances.

A solely quasi- libertarian interpretation of the principle of equity 
might lead one to conclude that even these specific instances of 
adverse selection would constitute injustice. However, if the terms 
of the Code are to be grounded by a pluralistic approach to justice, 
rather than a predominantly quasi- libertarian vein (in which each 
and every specific instance of adverse selection constitutes injustice), 
then permitting even the use of powerful predictive GTRs should 
currently be forestalled. Their use should be forestalled until such 
a time that powerfully predictive GTRs pertain to serious condi-
tions that cumulatively affect enough people to seriously raise the 
prospect of general adverse selection, of the sort that is sufficient to 
bring about outcomes that would constitute injustice or unfairness 
on diverse understandings of justice.
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